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The Law of War Adviser 


Lieutenant Colonel William Hays Parks USMCR 


Article 82 of the 1977 Additional Protocol I to the 1949 Geneva 
Conventions has been heralded as offering a new approach to 
implementation of the law of war in its provision for legal advisers. 
The author, a former infantry officer and Marine prosecutor in 
Vietnam, notes that military judge advocates historically have 
played a large part in assisting their respective commanders in 
planning for and execution of their wartime missions. He notes, 
however, that the law of war has become sufficiently complex as to 
warrant a full-time law-of-war expertise, in peace and war, and 
offers suggestions on where these advisers may serve as well as the 
issues with which they should become involved. 


On December 12, 1977, a decade of international negotiation was 
culminated when the Government of Switzerland opened for signature 
two Protocols Additional to the Geneva Conventions of August 12, 1949." 
The United States was one of forty-six nations participating in the signing 
ceremony in Bern.? 

Modern law regulating the conduct of armed conflict—commonly re- 
ferred to as “the law of war’—dates from the mid-19th century. Com- 
mencing with the Geneva Convention of 1864 for the Amelioration of the 





*Chief, International Law Branch, International Affairs Division, Office of the Judge 
Advocate General of the Army. B.A., Baylor University, 1963; J.D., Baylor University, 1966. 
Member of the Bar of the State of Texas. This article was written while Lieutenant Colonel 
Parks was the Chief, Law-of-War Branch, International Law Division, Office of the Judge 
Advocate General of the Navy. 

1. The Protocols are reprinted in 16 INT’L L. MAT’L 1391-1449 (1977). Protocol I relates to 

international armed conflicts, while Protocol II is an expansion of common-article 3 to 
the four Geneva Conventions of 1949 relating to the protection of victims of non- 
international armed conflicts. Protocol II, which will not be addressed in this article, is 
discussed in Forsythe, Legal Management of Internal War: The 1977 Protocol on 
Non-International Armed Conflict, 72 Am. J. Int’L L. 272-95 (1978). 

. Participating in the signing ceremony on December 12, 1977, were Austria, Belgium, 
Canada, Chile, Ivory Coast, Denmark, Egypt, El Salvador, Ecuador, Finland, Ghana, 
Guatemala, Honduras, Hungary, Iran, Ireland, Iceland, Italy, Liechtenstein, Jordan, 
Luxembourg, Morocco, Mongolia, Nicaragua, Norway, Pakistan, Panama, Poland, 
Netherlands, Peru, Philippines (Protoco! I only), East Germany, Portugal, Byelorus- 
sia, Ukraine, U.S.S.R., United Kingdom, Holy See, Senegal, Sweden, Switzerland, 
Togo, Tunisia, Vietnam (Protocol I only), Yugoslavia, and the United States. Au- 
stralia, Bulgaria, Czechoslovakia, Greece (Protocol I only), Cyprus (Protocol I only), 
West Germany, South Korea, Laos, Madagascar, New Zealand, Niger, Upper Volta, 
and Yemen subsequently signed. Ghana ratified the Protocols on February 2, 1978. 
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Condition of the Wounded in Armies in the Field* and the U.S. Lieber 


Code of 1863, “Instructions for Government of Armies of the United 
States in the Field,” * the law of war is intended to: 


e Protect both combatants and noncombatants from unnecessary suf- 
fering; 

e Safeguard certain fundamental human rights of persons who fall into 
the hands of the enemy, particularly prisoners of war, the wounded 
and sick, and civilians; and 

e Facilitate the restoration of peace.® 


Before the Geneva Convention of 1864, agreements providing protec- 
tion to noncombatants were sporadic, limited to a particular conflict and 
the parties concerned, and based upon strict reciprocity. Agreements 
commencing with the 1864 Geneva Convention, negotiated in the after- 
math of war rather than the heat of battle, seek universal agreement, 
application at all times and under all circumstances, and rely upon their 
consistency with the principles of war, tactical considerations, and lead- 
ership principles rather than reciprocity exclusively for their success. 

Law-of-war conventions of this century reflect the evolutionary de- 
velopment of warfare as well as the slow but steady definition of the rights 
of individuals not engaged in battle. The principal treaty of the fourteen 
Hague Conventions of 1907 is Hague Convention IV Respecting the Laws 
and Cusioms of War on Land.* Much of the treaty dealing with the 
protection of the wounded and sick, prisoners of war, and civilians in 
occupied territory has been superseded by the respective Geneva Con- 
ventions of 1949. But it remains a codification of many of those principles 
governing the conduct of warfare which had evolved through the custom- 
ary practice of states to that time. An acknowledgement of the premise 
that the right of belligerents to adopt means of injuring one another is not 
unlimited is primarily a statement of the obligations of combatants toward 
one another. 





Libya acceded to the Protocols on June 7, 1978. El Salvador ratified the Protocols on 
November 23, 1978. As a result of the ratification of Ghana and the accession by Libya 
(in accordance with Article 95 of Protocol I and article 23 of Protocol II), the Protocols 
entered into effect on December 7, 1978. International Committee of the Red Cross, 
Signatures, Ratifications and Accessions to the Geneva Conventions of 12 August 1949 
and to the Two Additional Protocols of 10 June 1977 (DD/JUR-No. 9/1, 15.01.79- 
JJS/jjs), January 15, 1979. 

. 22 Stat. 940, T.S. No. 377. 

. D. Scuinpter & J. Toman, THe Laws or ARMED Conr ict 3-23 (1973) [hereinafter cited 
as SCHINDLER & Toman]. 

5. U.S. Department or THE Army, Fietp Manuat 27-10, 92 (1956) [hereinafter cited as 

FM 27-10]. 
6. 36 Stat. 2277, T.S. No. 539. 
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In contrast, the four Geneva Conventions of 1949 for the Protection of 
War Victims’ serve to delineate minimum standards of protection and 
respect to be afforded persons placed hors de combat or taking no direct 
part in the hostilities. This protection covers members of the armed 
forces no longer capable of carrying on the battle because of wounds, 
sickness, shipwreck, capture or surrender, and civilians who are pre- 
sumed, in general, to have no significant influence on the war-making 
potential of the enemy. 

As often is said of tactics, law of war conventions stem from and reflect 
the conflict or conflicts most recently concluded. The Hague Conventions 
of 1907 address problems which arose during the Franco-Prussian and 
Russo-Japanese wars, while the Geneva Protocol of 1925® banning the 
use of poisonous gas and the two Geneva Conventions of 1929° evolved as 
a direct result of the experience of the belligerents in World War I. 
Similarly, the Geneva Conventions of 1949 are based upon abuses com- 
mitted by the Axis Powers during World War II and other law-of-war 
issues which evolved during that conflict. The two Protocols reflect the 
experience of the more than one hundred conflicts which have occurred 
since World War II, serving as an evolutionary rather than revolutionary 
endeavor to define and refine the law of war as it is practiced by the states 
of the world. Moreover, as with all law, they serve to update the law to the 
myriad technological advancements which have occurred since the 
promulgation of the 1949 Geneva Conventions. In both instances, how- 
ever, the Protocols supplement rather than supplant existing codifica- 
tions of the law of war. 

Without question there has been a manifold increase in sophistication 
in tactics and means and methods of warfare from those employed by 
Austria and France in the Battle of Solferino in northern Italy in June 





7. Geneva Convention of August 12, 1949, for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Field, 6 U.S.T. 3114, T.I.A.S. No. 3362, 75 
U.N.T.S. 31; Geneva Convention of August 12, 1949, for the Amelioration of the 
Condition of the Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea, 
6 U.S.T. 3217, T.I.A.S. No. 3363, 75 U.N.T.S. 85; Geneva Convention of August 12, 
1949, Relative to the Treatment of Prisoners of War, 6 U.S.T. 3316, T.1.A.S. No. 
3364, 75 U.N.T.S. 135; and Geneva Convention of August 12, 1949, Relative to the 
Protection of Civilian Persons in Time of War, 6 U.S.T. 3516, T.I.A.S. No. 3365, 75 
U.N.T.S. 287. Hereinafter the four conventions are referred to as GWS, GWS (Sea), 
GPW, and GC, respectively. 

8. Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or Other 
Gases, and of Bacteriological Methods of Warfare, June 17, 1925, T.I.A.S. No. 8061, 
94 L.N.T.S. 65. 

9. Geneva Convention of July 27, 1929, for the Amelioration of the Condition of the 
Wounded and Sick in Armies in the Field, 47 Stat. 2074, T.S. No. 847, 118 L.N.T.S. 
303; Geneva Convention of July 27, 1929, Relative to the Treatment of Prisoners of 
War, 47 Stat. 2021, T.S. No. 846, 118 L.N.T.S. 343. 
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1859, the battle which served as inspiration for Henri Dunant’s quest for 
establishment of realistic rules governing the conduct of hostilities.1° The 
simplicity of the 1864 Geneva Convention is indicative of warfare as it was 
then fought. As warfare has increased in magnitude in range, means, and 
volume of destruction, by nature there have been concomitant increases 
in codification of the law of war to extend protection beyond the wounded 
and sick on the battlefield and to delineate further extant practice." 
Whereas the first codification of the law of war consisted of only ten 
articles, the major law of war conventions (Hague Convention IV of 1907, 
the four Geneva Conventions of 1949, and the two 1977 Protocols) alone 
contain more than six hundred articles governing the conduct of hos- 
tilities and the protection of noncombatants.!* While numbers alone are 
not a sufficient basis for determining the complexity of a subject, 
nonetheless the voluminous amount of codified material is indicative of 
the burden (from a reference standpoint) placed on the military comman- 
der to accomplish his mission in a lawful manner.!* 

Recognizing the increasing complexity and esoteric nature of the law of 
war, Article 82 of Protocol I provides: 


Legal advisers in armed forces. The High Contracting Parties at all 
times, and the Parties to the conflict in time of armed conflict, shall 
ensure that legal advisers are available, when necessary, to advise 
military commanders at the appropriate level on the application of 
the Conventions and this Protocol and on the appropriate instruction 
to be given to the armed forces on this subject. 


A. THE ROLE OF THE LAW-OF-WAR ADVISER TO DATE. 


Despite the misstatement frequently attributed to General William 
Tecumseh Sherman that “‘the presence of one of our . . . judge advocates 
in the field would be a first-class nuisance,” the use of law-of-war 
advisers is no new phenomenon. Lawyers—civilian and military—have 
played a substantial role in the promulgation and implementation of the 





10. H. Dunant, A Memory oF Sotrerino (1959). 

11. Warfare long ago ceased to be the spectator event for noncombatants it was on Sunday, 
July 21, 1861, when holiday-makers (including six United States Senators and at least 
ten Congressmen) journeyed from Washington to picnic on the grassy slope between 
Bull Run Creek and a little brook known as Cub Run while watching Union and 
Confederate forces fight the first Battle of Manassas. 

12. This number does not take into account customary international law or law-of-war 
treaties regarding neutrality, use of force, limitations of weapons, operations at sea 
[with the very small exception of GWS (Sea)], or domestic regulations or legislation 
implementing the various conventions. 

13. Articles 83(2) and 87, Protocol I. 

14. General Sherman’s actual statement made in support of the field-officer’s court, was: 
“The presence of one of our regular civilian judge-advocates in the field would be a 


—_— 
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modern law of war. Coincident with the actions of Henri Dunant in 
Geneva, the services of Dr. Francis Lieber were sought twice in 1862— 
first, at the instance of the federal government, to prepare a report on 
the status under the law of war to which individuals participating in 
guerrilla or partisan operations were entitled; and second, at the prompt- 
ing of Major General H. W. Halleck, General-in-Chief of the Union Army 
(himself a lawyer and author of a treatise on the law of war!5), by the 
Secretary of War to prepare ‘“‘a Code of Regulations for the government of 
armies in the field, as authorized by the laws and usages of war.” 1® The 
Lieber Code, or General Order No. 100,17 was the first codification of 
the law of war and served as the basis for the 1874 Brussels code’® and 
the 1899 and 1907 Hague Conventions on Land Warfare.’® Duties under- 
taken by U.S. Army judge advocates in the era between the conclusion of 
the Civil War and the promulgation of the 1907 Hague Conventions early 
established the law-of-war adviser as one to whom commanders could 
turn for expert advice and assistance in an increasingly technical field, 
and formed the basis for many of the present duties of law-of-war advis- 





first-class nuisance, for technical courts always work mischief.” W. SHERMAN, 
Memiors OF GENERAL WILLIAM TECUMSEH SHERMAN BY HimseELF 397 (1957). Sherman, 
himself a lawyer, not only had a judge advocate on his staff, but entered into a rather 
extended exchange of letters with General J. B. Hood, commanding general of the 
forces defending Atlanta, regarding the evacuation of noncombatants from Atlanta 
prior to attack to that city in 1864, arguing that his attack was upon a “fortified town, 
with magazines, arsenals, foundries, and public stores” (/d. at 128) in compliance with 
the law of war, and that civilian casualties occurred as the result of General Hood’s 
refusal to evacuate the civilian population and his defense of Atlanta ‘on a line so 
close to town that every cannon-shot and many musket-shots from our line of invest- 
ment, that overshot its mark, went into the habitations of women and children.” (fd. at 
120). 

15. H. Hatueck. InreRNATIONAL Law: Or RuLes REGULATING THE INTERCOURSE OF STATES IN 
PEACE oR War (1861). 

16. Davis, Doctor Francis Lieber’s Instructions for the Government of Armies in the Field, 1 
A. J. Int’ L. 13-25 (1907). 

17. ScuinpLer & Toman, supra note 4. 

18. Project of an International Declaration Concerning the Laws and Customs of War, 
August 27, 1874, republished in ScHinDLER & Toman, supra, note 4, at 25-34. 

19. Hague Convention II of July 29, 1899, With Respect to the Laws and Customs of War 
and Land, 32 U.S. Statutes at Large 1803, II Malloy 2042, republished in ScuinpDLer & 
Toman, supra note 4, at 57-101; Hague Convention IV of October 18, 1907, Respecting 
the Laws and Customs of War on Land, supra note 6. See generally Scott, The Work of 
the Second Hague Peace Conference, 2 Am. J. Int’: L. 1-28 (1908). 
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ers.2° Review of the myriad law-of-war functions performed by judge 
advocates at present or in the recent past will be of value before examin- 
ing any impact the Protocols may have on the duties of the law-of-war 
adviser in the future. These duties include or have included dissemina- 
tion of the law of war through manual preparation, and the establishment 
and maintenance of law-of-war education programs; enforcement of the 
law of war through the investigation and prosecution of violations of the 
law of war; administration of programs incidental to the law of war and 
combat operations; and the rendering of advice to commands on opera- 
tional and tactical matters. 


1. Dissemination. 


a. Preparation of manuals. While the Lieber Code served to codify 
existing rules governing the conduct of the army in the field, there was 
early recognition of the futility of republishing for distribution to forces in 
the field basic treaties or rules without official guidance or explanation. 
As early as 1880, when the Institute of International Law at Oxford 
unanimously adopted and offered to the governments of the world the 
manual drafted by Gustave Moynier on the laws of war on land, the 
importance of elaboration of the law of war in military manuals was 
recognized. Ultimately the need was established as a positive duty. Arti- 
cle 1 of Hague Convention IV provides: 


The Contracting Parties shall issue instructions to their armed land 
forces which shall be in conformity with the Regulations respecting 
the Laws and Customs of War on Land, annexed to the present 
Convention.?4 


In partial compliance with this requirement, the Judge Advocates Gen- 
eral of the Army, Navy and Air Force of the United States each have 
published manuals on the law of war.?? 





20. For example, Brigadier General George B. Davis, The Judge Advocate General of the 
Army, served as a technical advisor and member of the United States delegation to the 
1907 Hague Conference. Manifestations of the duties performed by judge advocates in 
those days may be found in treatises written by Army judge advocates, such as W. 
Winturop, Miirary Law (1886), republished as Mittrary Law AnD PRECEDENTS (1920), 
and W. Birkuimer, Mivrrary GOVERNMENT AND MartiA Law (1892). 

21. 36 Stat. 2277, T.S. No. 539, 1 Bevans 631. While some authors have interpreted this 
provision to require the teaching of the law of war [e.g., McGowan, Training in the 
Geneva and Hague Conventions: A Dead Issue?, X1V-Revue pe Dror PENAL 
MiviratrE ET DE Droit DE LA GUERRE 52 (1975)], the intent was to develop manuals on 
the law of war. J. Scorr, THe Hacue Peace ConrereENcEs OF 1899 anv 1907 528(1909). 

22. References are to the armed services of the United States unless otherwise specified. 
The Army Manual is FM 27-10, supra note 5. The Navy Manual is U.S. Dep’t or THE 
Navy, Navat WarFArE INsTRUCTIONAL PAMPHLET 10-2 (1955); Dep’t oF THE AiR Force, 
Air Force Pamputet 110-31 (1976). The lineage of the Army and Navy manuals dates 
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The requirement for the issuance of instructions goes beyond the 
publication of a law-of-war manual, however. Compliance with the law of 
war requires integration of law-of-war principles into military doctrine. 
To accomplish this, regulations and doctrinal sources relating to the 
protection and treatment of non-combatants have been and continue to be 
reviewed by the Judge Advocate General of the issuing or sponsoring 
service to ensure their consistency with the law of war.2% 

b. Teaching the law of war. In development of the law of war, it was 
realized rather early that neither promulgation of a treaty nor publication 
of supporting regulations and manuals would suffice to ensure maximum 
compliance. Dissemination of the law of war to the individual was neces- 
sary, if not essential. Article 26 of the 1906 Geneva Convention for the 
Wounded and Sick** provided: 


The signatory governments shall take the necessary steps to ac- 
quaint their troops, and particularly the protected personnel, with 
the provisions of this convention and to make them known to the 
people at large. 


The 1929 Convention for the Wounded and Sick contained a similar 


provision,”> as do each of the four Geneva Conventions of 194926 and the 
two Protocols.27 





from soon after United States ratification of the 1907 Hague Convention IV. Editions of 
FM 27-10 were published in 1914 (republished ia 1917) and 1940 (republished with 
changes in 1944), while NWIP 10-2 was preceded in the Navy by INstRUCTIONS FOR THE 
Navy OF THE Unitep States GoverNniNG MAriTIME WARFARE (1917) and INstRUCTIONS 
FOR THE Navy OF THE UNITED States GOVERNING MARITIME AND AERIAL WARFARE (1941). 

23. E.g., U.S. Dep’t or Army, Army Fietp Manuat 8-10 (1970); U.S. Dep’t or Army, 
Army Fietp Manuat 8-21 (1971); U.S. Dep’r or Army, Army Fietp Manuat 19-40 
(1976); U.S. Dep’t or Arr Force, Arr Force Recuration 125-25 (1970); U.S. Dep’t or 
Arr Force, Arr Force Recutation 160-4 (1974). 

24. Convention for the Amelioration of the Condition of the Wounded and Sick in Armies 
in the Field of July 6, 1906, 35 Stat. 1885, T.S. No. 464. 

25. Article 27 provides: 
The High Contracting Parties shall take the necessary steps to instruct their troops, 
and in particular the personnel protected, in the provisions of the present Convention, 
and to bring them to the notice of the civil population. 

26. Article 47, GWS; article 48, GWS (Sea): Article 127, GP W; and Article 144, GC (with 
minor differences in language). 

27. Article 83(1), Protocol I; article 19, Protocol II. 
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Teaching the law of war has become the most important means of 
dissemination, and one in which judge advocates generally are associated 
and have exerted their expertise the most, whether in program develop- 
ment and implementation, or in actual teaching.?® The Judge Advccates 
General have been assigned the responsibility for providing advice in the 
establishment and maintenance of a law-of-war training program within 
each military service in implementation of the Department of Defense 
directive on the law of war.?® In discharging this responsibility, each 
Judge Advocate General has formulated specific law-of-war training pro- 





































28. 


29. 


Bohringer, Reglements et Material d’Enseignment des Forces Armed Federales dans Le 
Domaine du Droit International Humanitaires dans les Institutions Militaires et 
Incorporation des Regles Humanitaires dans les Instructions Militaires, XII-2 Revue DE 
Droit Pena Miuitaire eT DE Droit DE LA GUERRE 241 (1973); Williams, The Law of War 
and ‘Personnel Infrastructure’: A Proposed Inquiry into Maximizing the Contributions 
of Non-lawyer Officers and of Military Instruction in Support of the Law of War, 
XV-1-2 Revue de Droit Penal Militaire et de Droit de la Guerre 19 (1973). Only one 
author envisioned a role for legal advisors beyond that of dissemination and discipline. 
O’Connell, [International Law and Contemporary Naval Operations, XLIV Brit. Y.B. 
Int. L. 19, 23 (1970). : 

U.S. Dep't of Defense, DoD Directive 5100.77 (1974) [hereinafter Department of De- 
fense Directives are cited “DoD Dir.”’] which has been implemented in the Army by 
Army REGULATION 350-216 (1975); in the Navy and Marine Corps by SECRETARY OF THE 
Navy Instruction 3300.1 (1976); and in the Air Force by Air Force Recutation 110-32 
of August 2, 1976. While the precise scope and nature of law-of-war training varies 
with each service and is beyond the scope of this article, each service directive 
reiterates the standard established in DoD Dir. 5100.77 that personnel must receive 
law-of-war training ““commensurate with each individual’s duties and responsibilities.” 
For discussion of law-of-war training, see BUNDESMINISTERIUM DER VERTEIDIGUNG, 
REPORT ON THE APPLICATION AND DISSEMINATION OF THE GENEVA CONVENTIONS IN THE 
FeperRAL Repus.ic oF GERMANY (1973); Reed, Teaching the Law of War in the Military, 
16 A.F. Jac L. Rev. 70 (1970); H. Williams, The Army Lawyer as an International Law 
Instructor: Dissemination of the Conventions (March, 1976) (unpublished thesis in U.S. 
Army Judge Advocate General’s School Library); de Mulinen, The Teaching of the Law 
of War, Inv’t R. or Rep Cross 423 (1976); INTERNATIONAL COMMITTEE OF THE RED Cross 
AND THE Po.isH Rep Cross, Report oF THE EurROPEAN Rep Cross SEMINAR ON THE 
DissEMINATION OF THE GENEVA ConveNTIONS, Warsaw, 21-30 Marcu 1977 (1977); 
Address by Commander J. Ashley Roach, JAGC, USN, to the Military Law Committee 
of the XXth Conference of the Inter-American Bar Association (Atlanta, May 2, 1977); 
INTERNATIONAL COMMITTEE OF THE Rep Cross, IMPLEMENTATION AND DISSEMINATION OF THE 
Geneva Conventions (1977); Parks, Law of War Training in the Navy and Marine Corps, 
Navat Inst. Proc., Dec. 1977 at 26. 
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grams for his service,°° produced training*! and reference materials,?2 
training films,** and established training courses for personnel responsi- 
ble for law-of-war training.** Field implementation of law-of-war training 





30. 


31. 


32. 


33. 


34. 


E.g., Air Force JAG memo of July 27, 1977, from the Judge Advocate General of the 
Air Force to all commands, Subject: Training in the Law of Armed Conflict; Navy JAG 
memorandum JAG:103.1:WHP:whp Ser 10/411 of July 28, 1978, from the Judge 
Advocate General of the Navy to the Chief of Naval Operations, Subject: Implementa- 
tion of the Law of War in the Navy; Navy JAG memorandum JAG:103.1: WHP:whp 
Ser 10/412 of July 28, 1978, from the Judge Advocate General of the Navy to the 
Commandant of the Marine Corps, Subject: Implementation of the Law of War in the 
Marine Corps. 

E.g., U.S. Dep’t or Army, PAMPHLET 27-200 (1972); U.S. Dep’r or Air Force, 
Traininc ComMMAND PampPHuLet 1104 (1977). 

E.g., U.S. Dep’ or Army, PAmMpHLet 27-1 (1956). Each Judge Advocate General 
publishes a law review which contains a proportionate number of articles on the law of 
war, e.g., Carnahan, The Law of Air Bombardment in Its Historical Context, 17 A.F. 
JAG L. Rev. 39 (1975); Gibb, The Applicability of the Laws of Land Warfare to U.S. 
Army Aviation, 73 Mut. L. Rev. 25 (1976); Swayze, Traditional Principles of Blockade 
in Modern Practice, 29 JAG J. 143 (1977). Other publications have been prepared with 
JAG cognizance, e.g., the U.S. Navy’s Naval War College blue book of international 
law studies; R. Tucker, THE Law or War Neutratrry at Sea (1955); W. Matuison, Jr., 
StupiEs In THE Law or NavaL WARFARE: SUBMARINES IN GENERAL AND LimiteD Wars 
(1968); B. Brittin & L. Watson, INTERNATIONAL Law FoR SEAGOING OrriceRs, (3rd ed. 
1972). 

E.g., Department of the Army Training Film (hereinafter DA TF) 21-4228, The Geneva 
Conventions and the Soldier (1971); DA TF 21-4229, When the Enemy is My Prisoner 
(1971): DA TF 21-4249, The Geneva Conventions and the Military Policeman (1971); 
DA TF 21-4719, Geneva Conventions and the Medic (1975); DA TF 21-4720, Geneva 
Conventions and the Civilian (1975); DA TF 21-4550, Geneva Conventions and the 
Chaplain (1973); DA TF 27-3616, Geneva Conventions and Counterinsurgency (1965); 
Department of the Air Force Training Film (hereinafter DAF TS) TS 746, The Law of 
Armed Conflict (1977); DAF TS 119, Air Operations and the Law of Armed Conflict 
(1977); and DAF TS 278, Law of Armed Conflict and Air Warfare (1977). 

Each military judge advocate receives basic law-of-war instruction during his or her 
accession training. Judge advocates of all services involved in law-of-war training 
duties with field commands attend a one-week Law of War Workshop, offered four times a 
year by The U.S. Army Judge Advocate General's School. Seminars on the law of war are 
conducted annually by each service at their respective annual conference, e.g., Navy and 
Marine judge advocates attending their 1978 Conference participated in a two-hour 
“‘dual-action exercise”’ conducted by Lieutenant Colonel EMG Frederic de Mulinen of the 
International Committee of the Red Cross. The “‘dual-action exercise” was similar to that 
offered by Lieutenant Colonel de Mulinen in the International Course on the Law of War 
for Officers at the International Institute of Humanitarian Law, San Remo, Italy. See 
generally, de Mulinen, le Cours International Sur Le Droit de la Guerre Pour Officers, San 
Remo, 16-23 Juin 1976, XV1-1 Revue pe Drorr Pena Miuitaire Et DE Droit DE AL GUERRE 
17 (1977). 
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programs has been accomplished through instruction taught by judge 
advocates or with their advice and assistance.*® 

2. Advice. Law-of-war dissemination and the experiences of the last 
decade has led to an environment in which commanders and their staffs 
increasingly are aware of the myriad legal issues involved in the de- 
cisionmaking process, and the need for expert legal advice. While this 
has resulted in some formulation of the legal review mechanism, a great 
deal continues to be accomplished informally. The benefit of this process 
has been to accustom commanders and their staffs to the seeking of 
advice. Several examples follow. 

a. Weapons review. In 1974, the Secretary of Defense issued an instruc- 
tion which established a formal legal review process with respect to the 
acquisition and procurement of weapons.*® That instruction requires that 
the Judge Advocate General of the service sponsoring a new weapon 
conduct a legal review of that weapon “‘in order to ensure that [its] 
intended use in armed conflict is consistent with the obligations assumed 
by the United States under all applicable international laws including 
treaties to which the United States is a party and customary international 
law, in particular the laws of war.”’ 7 The Department of Defense direc- 
tive has been implemented by each service,®* and each Judge Advocate 
General has conducted a number of reviews.°® 

b. Operations Plans. In the employment of arms, the objective is to 
identify and engage military targets utilizing the most efficient force 
which is reasonably available to suppress, neutralize, or destroy each 
target. This is the essence of the principles of war of mass*° and economy 





35. See, e.g., Williams, supra note 28; Williams, supra note 29, for a discussion of the 
ways in which judge advocates may participate in law-of-war training. Frequently 
these field judge advocates have produced additional training materials; e.g., the Staff 
Judge Advocate for United States Air Forces in Europe produced a series of law-of-war 
scenarios which were forwarded to the Inspector General, HQ USAFE, by letter of 
February 13, 1978, for utilization in operational readiness inspections. 

36. DoD Dir. 5500.15 of October 16, 1974, Review of Legality of Weapons Under Interna- 
tional Law. 

37. Id. para. IVA. 

38. U.S. Dep’t or Army, Army Recuiation 27-53 (1979); U.S. Dep’ or Arr Force, AIR 
Force Recutation 110-29 (1975); U.S. Dep’t or Navy, SECRETARY OF THE Navy In- 
STRUCTION 5711.8 (1976). 

39. Unclassified examples include Navy JAG memo JAB:103.1 WHP:whp Ser 10/306 of 
May 5, 1978, from the Judge Advocate General of the Navy to Commander, Naval 
Weapons Center (12.7 mm machine-gun ammunition). 

40. In defining mass, the Army field manual on tactical operations states: “Superior 
combat power must be concentrated at the critical time and place for a decisive 
purpose. Superiority results from the proper combination of the elements of combat 
power. Proper application of the principle of mass, in conjunction with the other 
principles of war, may permit numerically inferior forces to achieve decisive combat 

superiority.” U.S. Dep’t or Army, Fietp Manua 100-5 (1968) at para. 5-5. 
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of force.** In the generation of firepower, there is recognition (a) that the 
resources available to a military unit or to a nation as a whole are not 
unlimited and must be scrupulously budgeted and utilized as effectively 
as possible at all levels; (b) that excessive collateral damage to civilian 
objects and injury to noncombatants civilians is not in the political inter- 
ests of the warring states, and breeds its own problems (such as the care 
and feeding of the homeless, and the failure of possible intelligence 
sources); and (c) that damage to civilian objects or injury to civilians 
which is neither relevant nor proportionate to the military objective 
causes unnecessary suffering contrary to the law of war.*? 

Moreover, effective utilization of the myriad and diverse combined- 
arms assets available to a combat commander requires the development 
and utilization of battlefield fire plans and control measures to minimize 
self-inflicted casualties. Attainment of optimum utilization of firepower 
requires the development of fire discipline through fire-support- 
coordination measures, which are related to a specific combat environ- 
ment through operations orders and the rules of engagement. 

Operations orders provide the general concept for a particular military 
campaign, operation, or battle, originate with the command responsible 
for that operation, and are supplemented by written or verbal orders at 
each subordinate level, detailing that unit’s portion of the battle. Rules of 
engagement take two forms: (a) those relating to the employment of a 
specific weapon, and (b) those relating to total force employment. Rules 
of engagement for a particular weapon generally are the result of inherent 
characteristics of that weapon in light of the normal conditions under 
which it is anticipated the weapon will be employed; for example, specific 
rules of engagement have been established for the acoustic torpedo. 
Rules of engagement for total force employment establish the framework 
within which the commander, his staff, and (in particular) his fire- 
support-coordinator must operate. Utilizing fire-support boundaries, 
coordinating measures, permissive measures, and restrictive measures, 
operations orders and rules of engagement are the principle documents 
for control of firepower on the battlefield. 





41. With regard to economy of force: “Minimum essential means must be employed at 
points other than that of the main effort. This principle is the reciprocal of the 
priniciple of mass. Economy of force does not imply husbanding, but the measured 
allocation of available -ombat power to the primary task as well as to supporting tasks, 
such as limited attacks, defense, cover and deception, or even retrograde action, to 
insure sufficient combat power at the point of decision.” /d., para. 5-6. 

42. The latter factor is merely the converse of the law-of-war principle of military neces- 
sity, which is defined as authorization of “such destruction, and only such destruction, 
as is necessary, relevant, and proportionate to the prompt realization of legitimate 
military objectives."” M. McDoucat & F. Feticiano, Law anp Minimum Wor tp Pustic 
Orpber 72 (1961). For discussion of military necessity, see O’Brien, The Meaning of 
‘Military Necessity’ in International Law, Worp Poxtty 109 (1957). 
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During the Vietnam War, elaborate rules of engagement were promul- 
gated by the U.S. Military Assistance Command, Vietnam, to be 
supplemented by additional rules down to the battalion, squadron, and 
ship level.4* These rules served as an effective means for infusion of the 
law of war into orders governing combat operations. The practices estab- 
lished in Vietnam have carried through to the point that similar orders and 
plans requiring the approval of the Joint Chiefs of Staff are reviewed by 
legal advisers to the Chairman of the Joint Chiefs of Staff. 

c. Tactical advice. In prior wars, judge advocates have rendered ad- 
vice on major operational issues. During the Vietnam War, judge advo- 
cates serving as counsel to the Chairman of the Joint Chiefs of Staff 
participated in the decisionmaking process regarding target selection and 
mission parameters for the. attack of military targets in the then- 
Democratic Republic of Vietnam. For example, when the North Viet- 
namese installed substantial concentrations of antiaircraft guns and 
missiles on the earthware dikes surrounding Hanoi and Haiphong, mili- 
tary necessity warranted airstrikes against those positions. However, the 
Joint Chiefs of Staff were informed that attack of the positions with 
conventional high explosive ordnance would destroy not only the enemy 
positions but the dams as well. This would result in massive flooding and 
in the probable death of several hundred thousand civilians, a cost which 
counsel to the Chairman advised was disproportionate to the military 
advantage to be gained. Consequently, the Joint Chiefs recommended 
that the President order attack of the military targets on the dikes, with 
the clear proviso that only antipersonnel bombs, capable of neutralization 
of the military positions without substantial damage to the dikes, would 
be used. The mission was authorized and flown as recommended. Similar 
legal advice was sought and rendered in the planning for and develop- 
ment of targeting and tactical procedures for the aerial campaign over 
North Vietnam, and prior to the mining of North Vietnamese waters.*4 

d. Miscellaneous advice. Law of war advice may be sought by a com- 
mand, or profferred sua sponte. For example, upon the return to active 
service of the hospital ship U.S.S. Sanctuary (AH-17) in November 
1966, at the request of its commanding officer, law-of-war specialists on 
the staff of the Judge Advocate General of the Navy provided the crew 
with a series of special briefings relating to the status, duties, and 
responsibilities of personnel serving on a hospital ship. More recently, 





43. Unclassified versions of MACV, division, brigade, and other miscellaneous rules of 
engagement utilized by United States forces in the Republic of Vietnam were pub- 
lished in the 121 Conc. Rec. pp. S9897-9904, (1975). 

44. Interview with Colonel Robert M. Lucy, USMC (Ret.), January 30, 1979. Colonel Lucy 
served as the senior legal adviser to the Chairman of the Joint Chiefs of Staff from 1971 
to 1974. 
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naval ship designers considering characteristics for a new class of hospi- 
tal ship actively sought the advice of Navy law-of-war specialists to 
determine if the law of war required that hospital ships incorporate any 
particular or unique characteristics.*5 In another case, the experience in 
Vietnam proved that the medical aircraft provisions of the 1949 Geneva 
Conventions had been outdistanced by technological advance.*® Sub- 
sequently, working in close coordination with the Surgeon General of the 
Army, aviation, and communications experts, a representative of the 
Judge Advocate General of the Army participated in the myriad prelimi- 
nary conferences and in particular in those committee meetings at the four 
sessions of the Diplomatic Conference dealing with medical aircraft which 
led to the update of the law relating to medical aircraft in the Protocols.47 

3. Administration. Establishment of law-of-war programs to bring into 
execution the various facets of the law of war has necessitated judge 
advocate assistance in program administration. Two exemplars follow. 

a. Article 5, GPW, tribunals. Article 5 of the GPW provides in its 
second paragraph: 


Should any doubt arise as to whether persons, having committed a 
belligerent act and having fallen into the hands of the 
enemy, ... [are entitled to protection as a prisoner of war], such 
persons sha!l enjoy the protection of the present Convention until 
such time as their status has been determined by a competent 
tribunal. 


For the first time in a half-century, U.S. military forces in Vietnam were 
confronted with guerrillas who failed to comply with the traditional re- 





45. JAG memo JAG:103JAH: bmm Ser 10/307 25 May 1977, from JAG to VCNO Adhos 
Study Group. Subj: Impact of Geneva Convention on ADHOS. 

46. GWS article 36 and GWS article 39 (Sea) provide protection for medical aircraft “while 
flying at heights, times and on routes specifically agreed upon between the bellige- 
rents concerned.” This proved to be an impractical procedure for medical helicopters 
in Vietnam as helicopter medical evacuation became the rule rather than the excep- 
tion. Experience taught that flights by medical aircraft within the combat zone were 
both a reality and a necessity. The U.S. Army and Marine Corps estimate that virtually 
100 percent of U.S. battlefield casualties in Vietnam requiring medical evacuation 
were removed from the battlefield by helicopter; 15 percent of battlefield casualties in 
Korea were removed by helicopter. The Army carried out 950,000 helicopter evacua- 
tions in Vietnam. During the Vietnam War, one percent of the personnel evacuated to 
hospitals died of wounds, as compared with 2.5 percent in Korea and 4.5 percent in 
World War Two. While these advances are tied to improved medical facilities and 
procedures, they also relate to the increased use of the helicopter for battlefield 
medical evacuation. 

47. Articles 24-31, Protocol I; articles 5-13, Annex I to Protocol I. See also Sotr, 
Protection of Medical Aircraft, U.S. Army Aviation Dicest, April 1978 at 14; May 1978 
at 33; June 1978 at 26; July 1978 at 12. 
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quirements for classification as a prisoner of war.*® Military Assistance 
Command, Vietnam (MACV) Directive 381-11, promulgated on March 6, 
1966, met the problem head-on by providing prisoner-of-war treatment to 
any Viet Cong taken in combat.*® Jacques Moreillon, International Com- 
mittee of the Red Cross delegate in Saigon, offered the following com- 
ments regarding that directive to a conference of judge advocates in 
Saigon in May 1966: 


The MACYV instruction . . . is a brilliant expression of a liberal and 
realistic attitude. . . . This text could very well be a most important 
one in the history of the humanitarian law, for it is the first 
time . . . that a government goes far beyond the requirements of the 
Geneva Convention in an official instruction to its armed 
forces. . . .5° 


Far-reaching as it was, there remained a large gray area in which the status 
of some individuals was not entirely clear. To address this problem, a 
separate directive established procedures for the convening of Article 5, 
GPW, tribunals, and MACV prisoner-of-war rescreening teams.®*! A de- 
tainee was to be referred to an Article 5 tribunal only when: 


(1) He or she had committed a belligerent act, and 
(2) Either of the following conditions existed: 
(a) There was doubt as to whether the detainee was entitled to 
prisoner of war status; or 
(b) A determination had been made that the status of the de- 
tainee was that of a non-POW and the detainee or someone 
in his behalf claimed that he was entitled to POW status. 


Tribunals consisted of three officers. Insofar as practicable, the members 
were to be judge advocates familiar with the Geneva Conventions. At 
the minimum, at least one member of the tribunal was to be a judge 
advocate familiar with the Geneva Conventions. Detainees’ cases were 
subject to as many as four separate reviews by staff judge advocates of 
the capturing unit, the authority convening the tribunal, and MACV. The 





48. Article 1 of the Arinex to Hague Convention IV, supra note 6, and GPW, article 4, 
supra note 7, each of which set forth the following criteria: 
(a) that of being commanded by a person responsible for his subordinates; 
(b) that of having a fixed distinctive sign recognizable at a distance; 
(c) that of carrying arms openly; and 
(d) that of conducting their operations in accordance with the laws and customs of 
war. 
49. G. Prucn, Law at War; Vietnam, 1964-1973 at 66, appendix D (1975) and Haircut, The 
Geneva Conventions in the Shadow War, Navat Inst. Proc., September 1968 at 43. 
50. G. Prucu, supra note 49 at 66, appendix D; Haight, supra note 49, at 43. 
51. MACV Directive 20-5 (1968). 
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program was established and administered in the main by judge advo- 
cates.52 

b. The Prisoner of War program. In late November 1965, a plan was 
proposed for the establishment of a prisoner-of-war program in the Re- 
public of Vietnam. The plan called for the construction of five prisoner of 
war camps and provided for their administration, to include: identifica- 
tion and transfer of prisoners of war from civilian jails and prisons to the 
POW camps; establishment of a POW repatriation program; publishing 
of the GPW in each camp; establishment of effective POW accountability 
procedures and maintenance of records for the identification and handling 
of prisoners of war; construction of additional POW camps, as required; 
establishment of POW labor and educational programs; and implementa- 
tion of GPW requirements regarding mail, medical attention, Red Cross 
visits, visiting privileges, and health and welfare. As had occurred in 
previous conflicts,** judge advocate advice and assistance was sought in 
executing the details of the plan.*4 

4. Enforcement of the law of war. Order and discipline—whether in a 
peacetime garrison, or on the battlefield—are essential to mission ac- 
complishment, and military commanders long have sought and received 
the assistance of their judge advocates in the maintenance of good order 
and discipline within their units. Violations of the law of war are particu- 
larly threatening to unit integrity and mission accomplishment. When 
committed by a member of one’s own forces, they divert ofttimes critical 
assets from the unit mission,®> challenge leadership control, and jeopar- 
dize unit security. For example, the soldier who, upon attaining a combat 
objective with his unit, commences pillaging or multilating enemy bodies, 
is (in addition to violating the law of war) disregarding basic tactical 





52. For detailed discussion of the program, see Green, The Concept of ‘War’ and the 
Concept of ‘Combatants’ in Modern Conflicts, Revue pe Droir PENAL MILITAIRE ET DE 
Droit DE LA GuERRE 267 (1971). A like case from Malaysia is described by Baxter, The 
Privy Council on the Qualifications of Belligerents, 63 Am. J. Int’L L. 290 (1969) 
See also Public Prosecutor v. Koi, 1 All E.R. 419 (1968). 

53. See, e.g., Untitled Collection of opinions regarding POW camp administration of the 
International Law Division of the Office of the Judge Advocate General of the Army 
and various field commands published by the U.S. Army Judge Advocate General’s 
School (June 1, 1945), and on file in the library at the Judge Advocate General’s School 
Library, Charlottesville, Virginia. 

54. G. Prucu, supra note 49, at 67-72. 

55. One former combat leader, a veteran of three wars, declared: “‘I have never yet seen a 
company, platoon, or a squad take a hill at 100 per cent strength. Many of the 
objectives I have seen taken were seized by units that combat had reduced over a 
period of time to 55 to 65 per cent of their . . . [authorized] strength in their forward- 
fighting elements. . . .”” Lieutenant General A. S. Collins, Common Sense Training, 
(1978), p. 6. During the Vietnam War, an infantry company could not be assigned to the 
field for combat operations unless it had a minimum on-hand strength of 120 men, or 
sixty per cent of its authorized strength, a manning level units frequently were hard- 
pressed to meet, much less maintain. 
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principles in failing to assist in the consolidation of the unit objective and 
prepare for counterattack by the enemy. His actions not only detract from 
the all-around security required by the unit in anticipating a counterat- 
tack, but serve as an inducement to his comrades to abandon their 
military duties, further endangering the unit and its mission. The diver- 
sion of a number of soldiers from the consolidation of the objective and 
pursuit of retreating enemy forces serves to invite, rather than discour- 
age, counterattack. Moreover, should the unit receive orders to continue 
the attack, the soldier and his comrades may not be prepared to respond 
accordirgly at a time when seconds may mean the difference between 
success and failure, or even survival. If not critical in this action, con- 
tinued tolerance of such actions by the commander could lead to an 
inability to control his forces at some other, more critical, time. 

Other examples are equally obvious. Experience has established that 
torture of prisoners of war for intelligence may divulge information, but 
less reliable information than that obtained through legitimate interroga- 
tion methods. Further, soldiers who know or believe they will be tortured 
or killed if captured are more inclined to fight to the death than surren- 
der, resulting in an increase in casualties on both sides. Historically, acts 
of violence in violation of the law of war, while appearing to their perpe- 
trator to achieve certain positive short-term results, have led to an ever- 
increasing spiral of unnecessary violence between the parties to the 
conflict which in the long term was detrimental to the cessation of 
hostilities and normalization of relations. More important in this nuclear 
era, every step must be taken to avoid any act which could lead to an 
escalation of arms from conventional to nuclear weapons.*® 

Thus, for both military and humanitarian reasons, judge advocates 
have devoted time to assisting the combat commander in the discharge of 
his responsibility to conduct combat operations in accordance with the 
law of war and to punish those individuals who violate the law. Judge 
advocates have been called upon to try members of their commands who 





56. As an example, a low number of Japanese taken prisoner of war during the island- 
hopping campaign of World War II resulted not only because of the tenacity of the 
Japanese defenders but because of the mistrust instilled in the Marine after the loss 
through Japanese perfidy of a Marine patrol sent to negotiate Japanese surrender 
terms on Guadalcanal on August 12-13, 1942. One authority observed: 

This episode . . . followed by devious trickery such as playing dead before tossing 
a grenade, made it difficult to indoctrinate Marines on Guadalcanal and later with 
the necessity of taking prisoners of war for the purpose of gaining information. 


J. Istey & P. Crow., THe U.S. Marines anp AMpuisious War 138 (1951). 
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have committed crimes on the battlefield,57 to compile evidence of of- 
fenses committed by the enemy,*® and to bring to trial enemy soldiers 
where there has been an abdication of this responsibility by their govern- 
ment.®? . 

Interim summary. The preceding pages indicate a degree of involve- 
ment by judge advocates in dissemination of the law of war, administra- 
tion of law-of-war responsibilities ancillary to the conduct of combat 
operations, rendering of advice to the command with respect to opera- 
tional matters, and enforcement of the law of war. Judge advocates also 





57. “Battlefield” is used in the largest sense of the word. United States v. Ross, CM ETO 
458,1 (1945); United States v. Rice; CM ETO 13415 (1945); United States v. Keech, 
CM ETO 14547 (1945), are World War II cases involving U.S. soldiers convicted of 
murdering prisoners of war. One author maintains that in the European theater alone, 
ninety-five U.S. soldiers were tried, convicted, and executed for offenses against 
noncombatants. W. Huie, THe Execution oF Private Siovik 3 (1970). 

The following figures are available from the Vietnam War of court-martial convictions 
for offenses involving Vietnamese victims (1965-1973): 


Offense Army Navy USMC USAF 
ened... se i es sh 41 3 27 0 
Attempted Murder ____---- 0 0 1 0 
| yee OR ee okere see 25 1 16 0 


Assault with intent to 
commit murder, rape, or 


indecent assault. _______ 21 3 18 3 
Paeneeer: C20 oe 26 3 15 1 
WR Lele eT 50 2 0 3 


Disparity in certain offense categories between the services occurred due to differ- 
ences in categorization, charging, and/or compilation of offenses by each service. Few 
of these offenses constituted violations of the law of war per se. See, e.g., United States 
v. Stamats, 45 C.M.R. 765 (NCMR 1971), (robbery-murder of a South Vietnamese Army 
soldier who was a drug pusher). 

58. Detailed records of war crimes committed by the North Koreans and Chinese during 
the Korean War were collected and maintained by the War Crimes Division, Judge 
Advocate Section, Headquarters, Korean Communications Zone, and reported in that 
office’s Interim Historical Report (1953), copies of which are on file in the library of 
The U.S. Army Judge Advocate General’s School. Partly because of the inability on 
conclusion of the Korean War to bring to trial any of the perpetrators of the 
offenses, little effort was made to maintain similar files during the Vietnam War. That 
alternative proved less than satisfactory, and DOD Dir. 5100.77 supra note 29, desig- 
nates the Secretary of the Army as the Executive Agent for the Department of Defense 
for the ‘‘development and coordination, of plans and policies for the investigation 
and .. . collection, recording, and reporting of information related to enemy viola- 
tions of the law of war.”” The Judge Advocate General of the Army provides legal 
advice and maintains reserve international law teams in implementation of this re- 
quirement. 

59. See T. Taytor, Fina, Report To THE SECRETARY OF THE ARMY ON THE NUERNBERG WAR 
Crimes Triats Unper Controt Councit Law No. 10 (1949). See also Hutchins, The 
Nuremberg Trial, 7 CANADIAN Army J. 1, 9 (1947). 
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have been involved in peripheral duties, such as the providing of advice 
and assistance in the planning and implementation of civil-affairs pro- 
grams, administering foreign-claims programs, and briefing units as- 
signed disaster relief or evacuation missions on the international law 
implications involved in the execution of those missions. Promulgation of 
Article 82 of Protocol I suggests that the role of the law-of-war adviser 
should be an evolving one, guided by the framework established through 
experience. Since conclusion of the Diplomatic Conference, several gen- 
eral statements have been proffered which speculate upon the role of the 
law-of-war adviser.® The balance of this article will consider, comment, 
and elaborate upon the recommendations of those essays in offering 
further definition of the role of the law-of-war adviser of the future. 


B. THE FUTURE ROLE OF THE LAW-OF-WAR ADVISER. 


1. Rationale for the law-of-war adviser. Whether domestically or in 
international law, promulgation of a law in and of itself does not suffice to 
establish a need for it. That need must exist in fact if the law is to be 
provided any measure of support. Article 82 of Protocol I gives recogni- 
tion to a need long established but honored primarily only at the highest 
echelons of military command. 

Prior to the Vietnam War, the function of a staff judge advocate was 
essentially prosecutorial. The staff judge advocate of a division, for 
example, was concerned primarily with the disposition of offenses once 
they had occurred. Moreover, with few exceptions (such as the state- 
ordered actions of the totalitarian regimes of the World War II Axis 
powers), crimes were committed by individuals who bore all responsibil- 
ity for their misdeeds. Only an upsurge in the carefully watched unau- 
thorized absentee rate suggested command responsibility, and that gen- 
erally could be blamed on myriad factors perceived to be incapable of 
resolution or of a temporary nature, such as a ship entering the yards for 
overhaul (and in intense work schedule for its crew) or a unit engaged in 
equally intensive predeployment training and inspections. As such, a 
staff judge advocate was not concerned with the rationale for offenses, 
choosing to ignore or, perhaps, humor the plea of defense counsel in 
mitigation that an offense may have been committed in part owing to a 
leadership failure within the accused’s command or service. In placing 





60. Draper, Role of Legal Advisers in Armed Forces, 202 Int’t Rev. Rep Cross 6 (1978); L. 
Green, “The Role of Legal Advisers in the Armed Forces,” paper prepared for 
delivery to the [Vth Roundtable on Current Problems of International Institute of 
Humanitarian Law, San Remo (September 1977); and Jovica Patrnogic and Frederic 
de Mulinen, “Legal Advisers in the Armed Forces,” paper delivered before a joint 
meeting of the Fifth International Course on Law of War for Officers and the Vth 
Roundtable on Current Problems of International Humanitarian Law of the Interna- 
tional Institute of Humanitarian Law, San Remo (September 9, 1978). 
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the blame on the corporate body, responsibility generally remained 
anonymous and uninvestigated. Other actions taken or duties performed 
by the staff judge advocate were in response to requirements which arose 
within the command, such as legal assistance, procurement, foreign 
claims, occupation law, and, in some cases, civil affairs. 

Two factors in the mid-1960’s resulted in a change in this philosophy. 
First, in the drive for civil rights, the military was the test tube for the 
United States’ myriad experiments to achieve the right formula for inte- 
gration. Many of those experiments were conducted on a trial-and-error 
basis. Rather than being discarded, failures were dissected to determine 
the cause of failure. The second factor was the tragedy of My Lai, which 
was examined in depth by a formal investigation appointed jointly by the 
Secretary of the Army and the Chief of Staff of the Army®™ as well as 
separately by the Armed Services Investigating Subcommittee of the 
Committee on Armed Services of the House of Representatives.®” 

These investigations and other post-Vietnam studies made it clear that 
reliance upon prosecution only is both an inefficient and ineffective way 
in which to maintain order and discipline in the military, and in many 
cases merely serves to gloss over underlying problems. While offenses in 
peacetime or combat are inevitable—a nation’s military, after all, is a 
cross-section or microcosm of the nation, and no nation is crime-free— 
others occur as a direct result of action or inaction by a service. Crimes 
on the battlefield were no more frequent in Vietnam than in past wars, 
but the microscopic examination of combat operations through modern 
news media for the first time surfaced for public scrutiny the cruel 
realities of the battlefield.6* This in turn forced individual service exami- 
nation of offenses rather than reliance solely upon prosecution of the 
offenders, revealing myriad causal factors which occurred principally as 
the result of benign neglect rather than any criminal intent. However, 
dissection of the problem brought with it recognition of the fact that the 
investigation and prosecution of offenses distracted the commander and 
his subordinates from their combat mission. A need was identified for the 
service Judge Advocates General and unit staff judge advocates, as well 
as other staff officers, to assist each commander in the development of 
programs which were preventive in nature. This move to the preventive 
practice of the law in the military has not been limited to the law of war, 
and mirrored similar actions taking place in the civilian community. 
Creation of a role for a law-of-war adviser derived from this long- 





61. U.S. Dep’r Army, Report oN THE DEPARTMENT OF THE ARMY REVIEW OF THE PRELIMI- 
NARY INVESTIGATIONS INTO THE My Lai INcIDENT, (1970) (hereinafter cited as “Peers’’). 

62. Hearings Under Authority of H. Res. 105, Investigation of the My Lai Incident, Before 
the Armed Services Investigation Subcommittee of the House Committee on Armed 
Services, 91st Cong. 2d Sess. (1970). 

63. G. Lewy, AMERICAN IN VIETNAM, 307-24 (1978). 
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neglected need as well as the ever-increasing exposure of the civilian 
population to combat operations and a like increase in the complexity of 
warfare and the law of war. Promulgation of Article 82, then, amounts to 
codification of a previously established and recognized need. 

2. General philosophy. In setting forth a future role for law-of-war 
advisers, it is important to recognize that there can be no single solution 
regarding employment and duties. Requirements will vary according to 
national needs and individual service missions. The United States Navy 
has a global mission and major responsibility for maintenance of the sea 
lines of communication in time of war, the latter accomplished in part 
through the projection of force (i.e., aircraft, missiles, naval gunfire, or 
Marines) ashore. In contrast, for example, Great Britain’s Royal Navy has 
experienced a pro-rata change in missions as its global forces have 
diminished in quantity and its coastal and North Sea security responsibil- 
ities have increased. Changes in fleet structure in each navy in turn affect 
the levels at which training and missions will be accomplished, the 
clientele each navy’s law-of-war advisers will serve, and the issues 
raised. Similarly, a marked distinction exists in the missions of the United 
States Army and Marine Corps. The former is organized and trained for a 
sustained land campaign, while the latter is an assault force for limited 
duration missions. When the Marine Corps has been committed to ex- 
tended land service, as occurred during the wars in Korea and Vietnam, 
duties ancillary to the conduct of combat operations (such as the estab- 
lishment and maintenance of prisoner-of-war camps) generally were per- 
formed by the Army for both services. Moreover, as a service capable of 
independent operations, the Marine Corps task-organizes its assets for a 
particular mission. These assets include fixed-wing jet fighter and attack 
aircraft as well as ground forces. This provides a law-of-war adviser for a 
Marine force with a different ‘“‘mix” of questions and problems than 
those, for example, facing an Army !aw-of-war adviser for a division 
receiving its air support from Air Force units with their own law-of-war 
adviser(s). Finally, seabased, the Marine Corps has emerged as the 
principal peacetime intervention force of the United States, a responsibil- 
ity containing its own cornucopia of international law problems.*4 The 





64. Since U.S. withdrawal from Vietnam in 1973, Marine forces have executed evacuation 
missions from Saigon, Phnom Penh, Cyprus and Beirut, the recovery of the cargo ship 
Mayaguez and its crew, and two disaster relief missions in the Philippines. Deploying 
Marine units routinely are briefed by Marine judge advocates regarding requests for 
asylum, limitations on the protection of overseas property, the necessity for evacua- 
tion of families as a unit, claims for damages against members of an evacuation force, 
criminal jurisdiction over evacuees in the event a crime is committed during an 
evacuation, the authority for limitations on evacuee baggage, establishment of au- 
thorized evacuees, the existence of a status of forces agreement between the host 
country and the United States and its application to the evacuation force, proof of 
citizenship by evacuees claiming to be U.S. citizens, establishment and legality of 
security measures, use of riot control agents, prohibitions on the forcible removal of 
evacuees, as well as numerous questions regarding the use of force. 
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nature of questions and assignment level of law-of-war advisers will vary, 
too, depending on whether a particular service or the services of a 
particular nation are manpower or capita! intensive, for this factor has a 
direct bearing on both the philosophy and nature of force employment. 
Finally, the number and status of law-of-war advisers will bear on the 
manner of their assignment. Other nations are not as judge advocate- 
oriented in their services as is the United States.® These factors serve to 
indicate that there is no single method for employment of law-of-war 
advisers. 

3. The law-of-war adviser’s role in general. Succinctly stated, the role 
of a law-of-war adviser should be to make the commander, his staff, and 
subordinate commands simultaneously aware of the law of war and its 
application in execution of the unit’s mission, and to ensure his under- 
standing of the needs of his client in the lawful accomplishment of his 
mission, and the means available to the commander to carry out that 
assignment. In the words of an experienced legal adviser, “‘[t}he question 
is not [always] whether international law will be controlling, but the more 
modest one of whether it will be taken into account.”’ ®* The legal adviser 
is perceived to be precisely and exclusively that: an adviser. Ultimately 
the commander must base his decision on all of the advice rendered him, 
his overall training and experience, and common sense, rather than solely 
upon a legal adviser standing at his shoulder, for ultimately the comman- 
der and the commander alone is responsible for all that his unit does or 
fails to do.67 The law-of-war adviser is not a legal commissar, “‘employed 





65. To provide some comparison, the following figures are offered: 


Number of Service 

Lawyers Strength Ratio 
U.S. Army 1,426 749,000 1:525 
U.S. Navy 765 523,000 1:684 
U.S. Air Force 1,250 570,000 1:456 
U.S. Marines 325 191,500 1:589 
Canadian Forces 45 80,000 1:1,778 
British Army 46* 165,000 1:3, 667 


*British Army uniformed lawyers are members of the Army Legal Corps, and serve as 
advisers to the command. British judge advocates, not included in the total, are 
civilians, members of the Lord Chancellor’s judicial staff whose role is service as 
advisers to courts-martial during trials and rendering of post-trial advice to confirming 
authorities. In the event of mobilization their role does not change, but they wear a 
uniform. 

66. Moore, Law and National Security, Foreign AFrairs, January 1973, at 408. 

67. The concept of non-delegable command responsibility was upheld in United States v. 
von Leeb (‘The High Command Case”), X—XI Trias or War Criminats (1948), at XI 
TWC 134. FM 100-5 supra note 40, at par. 3-1 provides: “The authority vested in an 
individual to direct, coordinate, and control military forces is termed ‘command.’ This 
authority, which derives from law and regulation, is accompanied by commensurate 
responsibility that cannot be delegated. The commander alone is responsible for the 
success or failure of his command under all circumstances.” 
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in watching the acts of the commanding officer on a day-to-day basis,”’ or 
perhaps of equal or superior rank, nor doomed to an antagonistic relation- 
ship with his commander which inevitably will lead to the commission of 
widespread war crimes by the commander and his trial as a war criminal 
(all of which have been anticipated by one author in his characterization 
of the law-of-war adviser-commander relationship),® but simply a (and 
not necessarily the primary) staff officer. His principal value will be to 
bring full-time expertise to the command not available previously on a 
regular basis. The precise nature of the law-of-war adviser’s relationship 
with his commander and the effectiveness of his advice will depend upon 
a number of variables, which will be discussed later in this article. 

4. Specific roles. 

a. Enforcement of the law of war. As noted earlier, assistance in 
maintaining order and discipline within a command is a traditional role 
for the staff judge advocate, and one in which the expertise of the 
law-of-war legal adviser would be wasted should he play anything other 
than an advisory role. This is particularly true with respect to offenses 
committed by one’s own forces, which, practically speaking, will be 
nearly 100 percent of any command’s concern. These generally are 
charged and tried under a state’s own military code rather than as war 
crimes, grave breaches, or violations of the law of war.®® While some 





68. Green, supra note 60. 
69. E.g., FM 27-10 supra note 5, at par. 50b provides: 
The United States normally punishes war crimes as such only if they are commit- 
ted by enemy nationals or by persons serving the interests of the enemy State. 
Violations of the law of war committed by persons subject to the military law of 
the United States will usually constitute violations of the Uniform Code of Military 
Justice and, if so, will be prosecuted under that Code... . 
The manual also provides that “If committed by persons subject to United States 
military law, these ‘grave breaches’ [as defined in GWS, art. 49; GWS (Sea), article 50; 
GPW, article 129; and GC, article 146] constitutes acts punishable under the Uniform 
Code of Military Justice.” Id. 
Similarly, footnote 1 to paragraph 624 of Volume III of the BrimsH Manuat or Miuitary 
Law, 3 THe Law or War on Lanp (1°58), provides: 
A State may elect to punish its own nationals under the appropriate municipal 
laws for acts that amount to war crimes. Members of British armed forces can be 
proceeded against under the relevant sections of [The Army Act, 1955], for 
murder, manslaughter, etc. 
Even if an offense is alleged as a violation of the law of war, as provided in the Manual 
for Courts-Martial, 1969 (Rev.) par. 12 of app. 6a, drafting of the charge more properly 
would be within the expertise of an expert in military criminal law than the law-of-war 
adviser. The role of the latter would be one of assisting the trial counsel in establishing 
that the offense committed violated the law of war. 
With regard to the inevitability of some offenses in the heat of battle, see G. CHAPMAN, 
A Passionate Propicauity 99-100 (1966) [British Empire forces, World War I]; R. 
Carter, THose Devits in Baccy Pants 31 (1951) [U.S. Army, World War II]; and D. 
Firzceratp, History oF THE Irish GUARDS IN THE SECOND Woritp War 285 (1949) 
[British Empire forces, World War II]. Contrary to some assumptions, these 
exemplars are illustrative of the fact that most incidents occur not because of an illegal 
order by a superior, but because no officer or non-commissioned officer is present to 
control those involved in the incident. 
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dissemination occurs through the prosecution of wrongdoers, the role of 
the law-of-war adviser should be prophylactic rather than prosecutorial. 
In this capacity, he should assist the staff judge advocate and investiga- 
tive authorities of the command in establishing and implementing proce- 
dures for the timely reporting of offenses when they are discovered, 
whether committed by or against enemy, allied, or one’s own forces.7° 
Peacetime implementation through serious incident report channels”! 
serves to avoid redundancy of reporting requirements, accustoms com- 
mands to reporting needs, and can be tested in training exercises at all 
levels of the command. 

Peacetime implementation and testing of a reporting requirement 
through efforts by the law-of-war adviser surfaces as one of the primary 
reasons for the establishment of such a position within commands: with- 
out devotion of an individual to these myriad tasks on a full-time basis, in 
peacetime and in time of war, the likelihood of their accomplishment 
declines substantially. However important the law of war may be, experi- 
ence has shown that attention to law-of-war implementation and training 
is directly proportionate to the individual staff judge advocate’s or com- 





70. An example of the nature of the need may be provided with reference to the My Lai 
incident. Despite the requirement of MACV Directive 20-4 that “any military person- 
nel having knowledge or receiving a report of an incident, or if an act thought to be a 
war crime” must make such incident known to his commanding officer as soon as 
practicable and the requirement that the commander report the offense to the Staff 
Judge Advocate, MACV, the Army investigation of the incident found the following 
deficiencies in implementation of that directive: 

(2) Directives prescribing the procedures for the reporting of war crimes were not 
clear as to the action which should be taken by subordinates when their unit 
commander participated in or sanctioned a war crime. Directives prescribed only 
that war crimes should be reported to the commanding officer. 

(3) Many soldiers in the . . . [My Lai] Brigade were not adequately trained as to: 


.. £2. 5. @ 


(b) Their responsibilities concerning the procedures for the reporting of war 

crimes. 
Peers, supra note 61, at 12-7, 12-8. The Army has corrected both of these deficiencies 
in their law-of-war instruction, AR 350-216, supra note 29; in their Army Subject 
Schedule 27-1, supra note 31; and their training films, supra note 33, expanding the 
individuals to whom an offense may be reported to include a chaplain, the provost 
marshal, higher commanders, an inspector general, or a judge advocate. Nonetheless 
there remains room for active implementation of a reporting system within units. 
Owing to several factors which affect an individual's rational process in combat, the 
absoluteness of a system in which the perpetrator is reasonably assured he will be 
prosecuted and punished may not deter every offense. However, the lack of any 
certainty that justice will be swift and sure unequivocally will serve as an incentive to 
those who perpetrate crimes on the battlefield for their own personal benefit or use 
combat as an excuse for the commission of certain crimes. 
See, e.g., OPNAVINST 3100.6A of Feb. 19, 1975, and Marine Corps Order 5470.2B of 
September 18, 1972, and Marine Corps Order 5830.4A.of April 15, 1976. 


71. 
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mander’s interest in the law of war, and that interest (owing to other 
demands) is minimal during peacetime.?? Inasmuch as the bulk of mili- 
tary training and planning for combat is accomplished in peacetime, it 
necessarily follows that effective implementation of the law of war must 
be accomplished concurrently. 

b. Instruction in the law of war.7? Law-of-war instruction in recent 
years has been within the scope of judge advocate duties, owing primarily 
to the fact that the Judge Advocate General of each service has been 
assigned the responsibility for advisory assistance in the establishment of 
a law-of-war training program, and has looked to his judge advocates to 
provide field implementation.74 Owing to its greater experience in law- 
of-war training, the Army’s program will be used for analysis. 





72. The frailty in the system was determined through several years’ observation of Army 
and Marine Corps units by the author, through conversations with judge advocates, 
staff judge advocates, and commanders of units, and in a seminar on law of war 
training conducted as part of a workshop on the Protocols by the Strategic Studies 
Institute of the Army War College on October 18-19, 1978. The rationale behind the 
frailty is complex, essentially one of prioritization owing to the performance-oriented 
system of officer evaluation utilized by the military and measurability of numbers of 
courts-martial tried and legal assistance clients seen vis-a-vis establishment and 
maintenance of an effective law-of-war program. 

The problem is compounded by the manner in which commanders increasingly are 
turning to their legal officers as a panacea for the unit’s problems. For example, one 
Army staff judge advocate was tasked to provide a one-hour lecture to every member 
of his 24,000-soldier command regarding bad check offenses and driving while intoxi- 
cated. In simple mathematics, with the base theater holding a maximum of 500 
personnel, that amounted to a minimum of forty-eight iterations of each lecture. Staff 
judge advocates the author talked with indicated full support for law-of-war training so 
long as it did not interfere with what they perceived to ‘be their primary duty, 
administration of military justice, and collateral duties assigned by the command such 
as those noted in the example. This suggests the weak link in law-of-war implementa- 
tion and one of the principal justifications for full-time law-of-war advisers. This 
problem will be elaborated upon in subsequent discussion. 

73. Discussion will be limited and will not consider approaches to that training, as the 
latter will vary according to service needs. For consideration of the philosophy of 
law-of-war training, see de Mulinen, supra note 34; and Parks, supra note 29. The 
Army law-of-war program has been used as the example owing to the Army’s greater 
experience in law-of-war education. There has been substantial improvement in that 
training over the past two decades as training has changed from training limited to 
rights and privileges of a soldier taken prisoner of war to duties and responsibilities of 
the individual soldier under the law of war. See generally Jacobini, Data on the Laws of 
War: A Limited Survey of Veteran Recollections and Experiences, XVI-4 Revue DE 
Drorr Penat Miniraire Et DE Drorr DE LA GUERRE 459 (1977). 

74. Despite the requirement contained in articles 83(2) and 87 regarding the duty of 
commanders to have an understanding of their law-of-war obligations and responsi- 
bilities, this highlights somewhat of a mind-set or phenomenon found within the 
services of many nations in that any mention of the law of war will result in automatic 
referral of the matter to a judge advocate exclusively. For example, in 1978, the 
International Institute of Humanitarian Law extended invitations to a number of 
nations to send military officers to its 5th International Course on the Law of War for 
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While it may be said to the credit of a few that some very good training 
has occurred in some units, the overall effectiveness of law-of-war train- 
ing has been commensurate with the degree of emphasis or support of the 
program provided by the individual staff judge advocate, and the knowl- 
edge, experience, and dedication of the individual judge advocate desig- 
nated to handle law-of-war training for the unit. This suggests that 
law-of-war training as it presently exists, while excellent in concept, is 
not without its problems in execution, most of which can be traced to the 
assignment of law-of-war instruction as a collateral duty. Generally, law 
of war instructor duties have been assigned to one of the junior judge 
advocates in the legal office. As a result, the average Army law-of-war 
instructor may be characterized as an officer with little or no tactical 
training or experience, in the military less than one year, with no law of 
war training other than the ten hours instruction received in The Judge 
Advocate General’s Officer Basic Course.7> Results on occasion have 
been catastrophic. In May, 1968, the Chief of Staff of the Army wrote the 
Commander, Military Assistance Command, Vietnam, noting his dis- 
pleasure regarding recurring reports of mistreatment of prisoners of war. 
In response, the deputy commander, MACV, suggested that one reason 
was that judge advocate-taught instruction in the law of war “has tended 
to be abstract and academic, rather than concrete and practical.” 7 The 
Army sought to rectify this problem by requiring that formal law of war 
instruction be taught by a judge advocate and a line officer with command 
experience, preferably in combat, and instituted an instructor course to 
train the law-of-war teams.77 Regrettably, owing to a lack of command of 





officers. Of the 27 students in attendance, 20 were lawyers, including all three of the 
students from the United States (the Institute’s invitation, addressed to the Secretary 
of Defense, was referred to the Judge Advocate General of the Air Force for action and 
response). The Institute had hoped for a 1:1 ratio of line officers to judge advocates. 

75. Lest the military be criticized unduly for a perceived neglect in the teaching of the law 
of war (duty aside), the 1978 Philip C. Jessup International Law Moot Court Competi- 
tion, sponsored by the American Society of International Law and the Association of 
Student International Law Societies, featured a law-of-war problem. More than 2,000 
law students from 26 countries prepared written memorials and oral arguments focus- 
ing on a hypothetical case before the International Court of Justice. Of the eleven 
regional winners from the United States and the seventeen international teams (repre- 
senting Argentina, Australia, Belgium, Canada, Chile, Republic of China, Greece, 
Liberia, the Netherlands, Nigeria, Pakistan, Papau New Guinea, Republic of the 
Philippines, Singapore, Spain, Uganda, and United Kingdom), none represented a 
school whose curriculum regularly offered a course on the law of war. Participants 
were virtually unanimous in their complaint regarding lack of law-of-war sources in 
their law libraries. Even where sources were available, most dated either from World 
War II or the promulgation of the 1949 Geneva Conventions. 

76. S. Hersu, Cover-Up 41-42 (1972); G. Lewy, supra note 63, at 367. 

77. Army Reg. 350-216 of 7 March 1975. The Law of War Workshop is taught three times 
per year by The U.S. Army Judge Advocate General’s School, and is attended by line 
officers and military lawyers from the Army, Navy, Marine Corps, and allied nations. 
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staff judge advocate supervision, this requirement has been honored 
more in its breach than in its observance.7® One experienced law-of-war 
instructor, after review of law-of-war training in the Army, described it in 
the following terms: 


In service schools, law-of-war classes are scheduled far in ad- 
vance, prepared, rehearsed, and presented by Army lawyers whose 
principal duty is to present instruction. In other units, the process is 
different. Usually, about a month before the class, a commander or 
training NCO calls the [staff judge advocate] office and asks about 
getting a “JAG” to teach it. The Deputy SJA marks it on his calendar 
and designates the attorney who will teach the class. The lawyer 
chosen calls the training NCO back and tells him to have a projector, 
screen, and “The Geneva Conventions and the Soldier” film avail- 
able for the class. Then, if things follow the frequent pattern, the day 
before the class the lawyer assigned has a court case which does not 
end on time and which gets continued to the following day. The 
result is that the class gets taught by the first warm body the Deputy 
can find available. If the chosen instructor is lucky, he may have 
taught the class before or at least will have sufficient time to read the 
Army Subject Schedule [27-1]. If he is not, he will probably show the 
film, ask if there are any questions, muddle through some answers, 
and dismiss the students. The class will probably be scheduled to 
last two hours. In most cases, he will teach the class-alone. . . . If the 
class is checked at all, it will be by the commander of the unit taught 
or possibly by an inspector from the G-3. It will almost never be 
inspected by the {staff judge advocate], the Deputy or anyone else in 
the “legal” chain of command.” 


There are collateral problems in that, whereas a judge advocate may 
deliver a class on military justice or legal assistance and be recognized for 





78. 


In a 1974 law-of-war survey of eighty-five Army legal offices conducted by the Interna- 
tional Law Division, The U.S. Army Judge Advocate General’s School, one question 
was: “Is the [law-of-war] lesson team-taught, i.e., does a judge advocate teach in 
conjunction with a combat arms officer?” Of the responses, 42 percent said “never”; 
27 percent said “occasionally”; 9 percent said “mostly”; and 22 percent said “‘al- 
ways’. Data is available from the International Law Division, The Judge Advocate 
General’s School. The question is somewhat distortive of the training situation in that 
AR 350-216 does not require team teaching to be done by a judge advocate with a 
combat-arms officer, but only with an officer “with command experience preferably in 
combat.” Moreover, team teaching is required only for formal (classroom) training, 
which occurs principally in accession programs and professional schools. Emphasis in 
tactical units is on field-integrated training and practical problem solving rather than 
on lectures. 


79. H. Williams, supra note 29, at 5-7. 
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his expertise as a lawyer, by virtue of the unique tactical nature of the law 
of war many students unhesitatingly will challenge his qualifications to 
address the subject.8° The problem is exacerbated by the fact that, 
whereas in most judge advocate lectures it will suffice to offer a simple 
statement of what the law provides, in teaching the law-of-war the in- 
structor must be prepared to show the consistency of the law of war with 
the principles of war, other tactical concepts, and good leadership; and 
that few judge advocates have sufficient military training or experience to 
provide this analogy. Combined with the press of time when law-of-war 
training is a collateral duty, discouraging initiative in the establishment of 
imaginative training programs, the problem comes full circle in that, 
owing to the lack of ability to relate the law of war to operational con- 
cepts, many judge advocates are forced into the classroom to hide behind 
a law-of-war training film rather than endeavoring to work with the 
training officer of a unit to establish simple but pertinent training prob- 
lems which may be inserted in tactical exercises at all levels.*! The law of 
war is no different from other military subjects in that, beyond accession 
training, time spent listening to lectures or watching a training film rather 
than learning by doing, i.e., practical application, is time wasted. 





80. Whether perceived or actual, many judge advocates have complained to the author of 
their inability to relate to their audiences when teaching the law-of-war because of 
their lack of a manifestation of authority or experience, i.e., no combat or “field 
soldier” related ribbons or badges. One officer advised the author that completing 
airborne school made all the difference in his credibility with his audiences, although 
this would appear in some respects to have been an achievement in self-confidence as 
much as credibility improvement. The Army’s primary intent in adopting the team- 
teaching concept in the early 1970s was to utilize the experience of young combat 
veterans to relate the law of war to combat, but visible credibility for the subject and 
the lecturer was recognized as a positive side effect. Credibility cannot be ignored. In 
a classic case, a young Navy judge advocate without benefit of combat experience 
endeavored to lecture a class of 200 Marine captains, most with extensive combat 
service in Vietnam. While academically his presentation was flawless, his lecture fell 
on deaf ears owing to his obvious lack of experience. 

81. While the answer is an extreme one, one judge advocate related that he solved his 
credibility and preparation problems by scheduling any law-of-war classes in the hour 
preceding lunch, arriving late, telling a joke or two, then showing a 28-minute training 
film. He then asked if there were any questions, prefacing his question with acknowl- 
edgement of the fact that the mess hall was about to open for lunch and a statement of 
intent to dismiss the class early if there were no questions. Usually there were none. 
Both the Army and Air Force have endeavored to rectify this problem by preparing 
booklets of practical questions and answers relating to combat operations. See mate- 
rials cited at note 35, supra. 

82. A. CoLLins, supra note 55, at ix, 16, 48, 79-88; de Mulinen, supra note 29. Worse, with 
the increasing competition for time on the training schedule, on some occasion it has 
been training performed on paper only. 
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The problems in implementation of a law-of-war education program 
point up a two-fold obstacle to service compliance with the requirement 
imposed by Article 82: 


(a) While the Judge Advocate General of each service possesses 
the expertise to establish a law-of-war program on paper, no service 
presently has sufficient expertise for effective implementation of its 
program at all levels; and 

(b) However detailed a law-of-war training directive may be, that 
program will fail or be marginal in its application absent adequate 
command attention to and supervision of its implementation. 


Education programs on the law of war to date have established rather 
clearly that effective programs can be neither part-time avocations nor 
laid in the hands of the average junior judge advocate recently graduated 
from his service basic course. Meaningful implementation can be ac- 
complished only through guidance by an experienced hand capable of 
relating the law of war to operational doctrine and the complexities of 
command in warfare, and the skill to tailor the law-of-war program to a 
unit’s mission and needs. Establishment of a permanent staff position, 
i.e., permanent in the sense that it will be manned both in peace and in 
war, for a law-of-war adviser at each of several operational command 
levels§* recognizes the esoteric nature of the subject while providing the 
mechanism for implementation and supervision of law-of-war training by 
an expert who will not be diverted by more pressing duties. More impor- 
tantly, however, it will serve as one of the principal bases for the estab- 
lishment of a permanent working relationship in peacetime between 
command authorities and the: law-of-war adviser. Within the training 
command of each service,** law-of-war adviser positions could be limited 
to a single adviser at training command headquarters who would be 
responsible for establishment of a law-of-war accession training program 
and integration of the law of war into doctrinal training where required. 
The latter would be accomplished by identifying the extent and nature of 
knowledge of the law of war required by each individual commensurate 
with his or her rank and duties, ensuring that doctrinal training is consis- 





83. The levels at which law-of-war advisers should serve will be discussed infra. 

84. The Army Training and Doctrine Command, Naval Education and Training Com- 
mand, Marine Corps Development and Education Center, and the Air Force Air 
Training Command. 


28 


—_—_ VS, =e F 


—_wY 


JAG Journal e XXxI 


tent with and adequately incorporates the law of war, and the random 
monitoring of that instruction.®® 

c. Advice. No role can be as important for a law-of-war adviser as that 
of rendering advice to his commander to assist him in the lawful ac- 
complishment of his mission. Moreover, by virtue of the duty imposed 
upon the combat commander by customary international law and Article 
83(2) of Protocol I to have a working knowledge of the law of war, perforce 
he should be entitled to sound legal advice in his planning for and 
execution of his combat assignment. In noting in the earlier pages of this 
article that the rendering of legal advice on law-of-war matters is not 
without precedent, as well as the consistency of the law of war with the 
principles of war and other tactical factors, a priori two factors bear on 
the implementation of Article 82. 

First, to be effective, advice rendered combat commanders must be 
timely in its delivery and reasonably unlimited in its availability. It is 
axiomatic that success in battle depends in large measure upon detailed 
prior planning and thorough coordination at all levels. One may conclude, 
therefore, that it is folly to plan for the interjection of a law-of-war adviser 
into combat units upon the commencement of hostilities, expecting that 
his advice will be sought for the first time in the heat of battle, or that his 
advice will have any impact on previously coordinated plans. If it is to 
have any effect, law-of-war advice must be provided in peacetime plan- 
ning at all levels at which operations plans and other tactical documents 
are promulgated, as well as in combat. Moreover, it must be proffered as 
well as sought. The early pages revealed that while some assistance is 
provided by the offices of the service Judge Advocates General at both 
the service and Joint Chiefs of Staff level, with few exceptions little 
law-of-war legal advice is provided below that level. Moreover, the 
amount of advice rendered at the Judge Advocate General level is insuffi- 
cient to assist commanders at all levels, in all services, in their com- 
pliance with Article 83(2) of Protocol I or, more important, in the lawful 
accomplishment of their respective missions. 

Second, there are numerous control factors utilized on the battlefield, 
implemented through the military doctrine provided in military manuals 
detailing combat procedures, which are both effective and efficient. Mili- 





85. This law-of-war adviser would not only be responsible for the development and review 
of training programs, but in some instances, could be active in their implementation. 
For example, the Marine Corps has identified a need at the Marine Corps Develop- 
ment and Education Center for a law-of-war instructor for the extended courses it 
conducts for officers and noncommissioned officers, and for programs structured to 
the level of each course, a duty that could be performed by a law-of-war adviser 
assigned to MCDEC. On the other hand, since noncommissioned-officer instructors 
provide the bulk of training to enlisted recruits in accession training, utilization of a 
law-of-war adviser to each this highly structured block of instruction would amount to 
“over-kill” of the subject. 
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tary officers devote their careers to the study, practice, execution, and 
improvement of these concepts, making fine-tuned adjustments, to ac- 
commodate technological development and lessons learned in training 
and combat. The battlefield commander thus is guided by years of train- 
ing and reliance upon written guidance provided him in the fighting of a 
particular conflict or battle by an operations plan and rules of engage- 
ment, each in turn based on written doctrine and the thorough review of 
those documents by a staff representing the various types of expertise 
provided the commander to assist him in fighting the battle. 

This has been said to emphasize that the law-of-war adviser cannot be 
merely a battlefield interloper if he is to be of assistance to his comman- 
der, or otherwise successful in the discharge of his duties. The fact that 
the law of war is consistent with these tactical principles should make the 
work of the law-of-war adviser all the easier. Seldom, if ever, will the 
law-of-war adviser be cailed upon to challenge an order which is illegal; his 
job should be more to assist the commander and his staff in anticipating 
and dealing with the myriad situations which may be encountered on the 
battlefield and in ensuring that written procedures are clear and succinct 
and incapable of illegal application in the heat of battle. This can be 
accomplished best through total integration of the law of war into the 
tactical environment of peacetime and wartime doctrine and plans review, 
professional education, and field training, in addition to service on the 
battlefield staff. 

The consistency of these principles and the need for legal assistance in 
doctrine and plans review may be illustrated by the following example 
from a recent classroom exercise attended by students from more than a 
dozen countries in which students played roles ranging from an infantry 
platoon leader to head of state of one of the two opposing forces engaged 
in combat. As the first force was advancing, the student playing the role 
of a platoon leader was advised that his platoon had been taken under 
heavy fire from enemy forces in a nearby village. In response to the 
question of what action he would take, the “platoon leader,” a lawyer, 
stated that he would take no action inasmuch as it would be a violation of 
Article 52 of Protocol I to fire upon the village. He persisted in his answer 
even when advised that his platoon was being decimated by enemy fire. 
While solicitous of the welfare of civilian property, the response of the 
student was consistent neither with the law of war nor with tactical 
doctrine. Were he to render such advice in combat, it is likely that it 
would be the last time his commander would seek his counsel.8® Exami- 





86. In the play of the exercise, the “platoon leader” was relieved and ordered to be 
court-martialed by his “battalion commander”, also a lawyer, for incompetency and 
disobedience under fire. Other students, many of them lawyers, suggested that the 
“battalion commander” was too lenient. 
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nation of the tactical predicament in which the “platoon leader” was 
placed will show the importance of the total integration of the law of war 
into tactical doctrine prior to the commencement of hostilities. 

Order and discipline are essential to survival on the battlefield. Combat 
is a complex spectrum in which confusion reigns, and one in which 
incomparable levels of fear and fatigue wreak havoc on the combat 
leader’s rational processes, particularly at the small unit level, where 
violence and death are constant companions. Military control factors are 
intended to simplify the decision-making process in these adverse cir- 
cumstances to prevent diversion of the commander from his assigned 
mission, assist him in the accomplishment of that mission, decrease the 
chance for misunderstanding in execution of established combat proce- 
dures, utilize combat assets as effectively and efficiently as possible, and 
to minimize to the greatest extent possible injury to friendly forces and 
noncombatants. These control factors include: 


Principles of war 

Leadership principles 

Military doctine 

Communications procedures 
Targeting procedures 

Fire support coordination procedures 
Operations orders 

Rules of engagement 

Commander’s guidance 

Laws of war 


To appreciate how these factors impact upon the conduct of combat 
operations, it is best to approach the situation from the perspective of the 
platoon leader under attack. His own decision-making process will be 
colored by his training (including the law of war), experience, common 
sense, personal integrity and morality, and presence of mind. He is being 
asked to make a decision under fire which will affect the mission of his 
unit and the lives of his men, a decision for which there is seldom a single 
solution. 

Several courses of action are available to him. He may attempt to 
extricate his platoon and by-pass the enemy position, hoping to isolate it. 
He may assault the enemy position with his platoon through fire and 
maneuver. He may request infantry reinforcement. Or he may seek 
supporting arms (armor, artillery, or aviation) to assist him in the neu- 
tralization or destruction of the enemy position. His decision will depend 
upon: 


e his assigned mission 
e nature of the enemy position 
e assets available to support him 
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e rules of engagement 
@ commander’s guidance 


While his law-of-war training wil! make him aware of the fact that the 
enemy position is in a village, and there may be noncombatants present, 
that will not be a precluding factor. Indeed, in the balancing of military 
necessity and unnecessary suffering, the law of war is supportive of his 
attack. While Article 52(1) of Protocol I precludes the attack of civilian 
objects, the enemy’s utilization of the village as a military position makes 
it a military objective as that term is defined in Article 52(2).87 As part of 
his decision-making process, in endeavoring to determine the nature of 
the enemy position—location, size, and strength—he is carrying out for 
military purposes the requirements of Article 57(2)(a)(i) to: 


do everything feasible to verify that objectives to be attacked are 
neither civilians nor civilian objects and are not subject to special 
protection but are military objectives. . . .88 


For the sake of discussion, let us assume that the alternative of with- 
drawal and by-pass of the position is tactically impossible so that he 
must eliminate the position. If he chooses to assault the position through 
fire and maneuver, without supporting arms fire, he will concern himself 
with the most efficient way in which this may be done; men’s lives and 
ammunition always are at a premium on the battlefield. Hence the enemy 
position is not a license to shoot out windows for the sake of hearing glass 
tinkle; the platoon leader and his men are more concerned with the 
placing of well-aimed fire on the enemy pcsition during all phases of their 
assault than with random vandalism, for well-aimed fire increases their 
chances of survival. 

Assuming the enemy position is too large or strong for an infantry 
assault, he will communicate with his superiors to request supporting 
arms, stating in his request the location and nature of the target, as well 
as the form and amount of fire support he believes will be most effective. 
Again, his previous training comes to bear in calling for an accurate 
appraisal of the situation, as he knows that supporting fire is not unlim- 
ited (he may run into additional obstacles during this advance, or require 
defensive fire upon consolidation of a position or upon stopping for the 
night). 





87. While article 57(1) of Protocol I admonishes commanders to take care to spare the 
civilian population, civilians, and civilian objects, that language does not and cannot 
change the traditional tactical concept of all armies of viewing built-up areas as 
man-made boundaries which may be utilized to impede the advance of an enemy 
ground force. 

88. “Feasible” in the French version of the Protocols is expressed as pratiquement 
possible, which in either case has been defined by many delegations at the Diplomatic 
Conference as that which is practicable or practically possible, taking into account all 
circumstances at the time, including those relevant to the success of military opera- 
tions. 
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The platoon leader’s request for supporting arms fire will be received 
and processed by the company fire support team, which may respond to 
the request with assets organic to the company, or forward the request to 
fire support coordination facilities at higher levels. Regardless of the level 
at which the request is acted upon or the type of assets utilized, the duties 
of the fire support coordinator and methods for the detailed and complex 
process of planning and coordination of supporting arms are carefully 
delineated in military doctrine, and it is that doctrine to which the fire 
support coordinator will turn in weighing the platoon leader’s request. 
Above all, that doctrine calls for timely and accurate fire by the most 
effective means available, based on target analysis, weapon characteris- 
tics, the commander’s guidance (including the rules of engagement), and 
mission requirements vis-a-vis the logistical impact on the fire support 
system. 

In any army these procedures are well thought out and personnel are 
trained in them. They are the product of years of professional study and 
examination and, most importantly, of battlefield experience. If a law-of- 
war adviser is to be of any assistance, that assistance must come in 
peacetime evolution of tactical doctrine, tactical training of personnel, 
and review of rules of engagement and operations plans, rather than in 
anticipation of involvement in the decision-making processes at all levels 
in the heat of battle. Moreover, this involvement must be concerned 
much more with the demanding process of integration of the law of war 
into tactical training and doctrine than solely with the rendering of advice 
separate and apart from that doctrine. Returning to the training example, 
it is more important that a soldier be trained in combat procedures which 
are consistent with the law of war (e.g., the actual handling of a prisoner 
of war) than it is to conduct a one-hour lecture in which he is told he may 
never kill a prisoner of war because the law says he may not. That can be 
accomplished better in the former, where he is reminded of the intelli- 
gence value of prisoners (as well as the requirements of the law of war), 
while practicing the actual procedures. Similarly, soldiers learning fire 
request and support techniques are apt to understand the law-of-war 
prohibitions on the attack of civilians and civilian objects when related to 
budgeting and allocation of fire support assets, which they have been 
made to understand are not unlimited, and to rules of engagement for 
their use, than to a statement in a law-of-war lecture that one may not fire 
upon civilians or civilian objects.89 

Peacetime integration of the law of war into tactical documents through 
their legal review, then, is essential to implementation of the law of war, 





89. It has been the author’s experience that in lectures on these subjects, the students 
view the former as common sense, while greeting the latter with hoots of derision 
because of their inability to relate the prohibition to the tactical training. 
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and should be one of the principal duties of law-of-war legal advisers at all 
levels. The concept is new only in the sense that Article 82 has provided a 
legal basis for its implementation. It was perceived as necessary almost a 
decade ago, when D. P. O’Connell wrote: 


It is not often realized that most of the questions concerning interna- 
tional law which arise for consideration by . . . [military] staffs do so 
as matters of ordinary administrative routine. . . . [I]nternational 
legal questions arise when contingency plans are being formu- 
lated. . . . An international lawyer thus plays a role in economizing 
on administrative time and resources by assessing the legality or 
otherwise of the plan, and hence the likelihood of its being accept- 
able to the political branch of Government which has to defend any 
action in the councils of nations.® 


There are, of course, other documents meriting legal review besides 
contingency plans under formulation, most of which undergo mandatory 
review on a periodic basis. In their promulgation and repromulgation, 
each should be reviewed by a law-of-war specialist to ensure their 
conformance with the nation’s international obligations. More often than 
not, this involves minor editorial corrections to avoid misunderstanding or 
improper characterization rather than the challenge of any patently illegal 
act.9! This is the least the law-of-war adviser may do to assist his com- 
mander. Again, D.P. O’Connell has stated the obligation succinctly: 


If the rules of . . . warfare are to be satisfactorily related to the 
political objective they must be apprehended with clarity and stated 
with precision, so that the tactical commander will have maximum 
guidance concerning his courses of action, and be exposed to 
minimum doubt respecting his liberty of choices.® 


Review of the myriad tactical documents prior to their publication is 
but a small portion of the problem, however. Just as operations plans are 
war-gamed to determine their soundness, so should the law-of-war ad- 
viser establish procedures to test their practical effect from a law-of-war 
standpoint. The painful experience of My Lai is a vivid reminder that the 
very best rules are of little value if they have not been fully implemented 
at all levels, and that the units most directly affected by them or respon- 
sible for their execution must not only be made aware of their obligations 





90. O’Connell, supra note 28, at 22-23. See also Draper, supra note 60, at 13. 
91. Moore, supra note 66, at 410. 
92. O'Connell, supra note 28, at 81. 
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but must be trained in procedures for their execution.** In this connec- 
tion the law-of-war adviser may also serve as the action officer at his level 
for those programs which are collateral to the actual conduct of combat 
operations, such as the collection and forwarding of evidence regarding 
violations of the law of war® and the establishment and administration of 
Article 5, GPW, tribunals. As.a billet evolves and the law-of-war adviser 
attains the rapport of his command, it is likely it will become an interna- 
tional law billet insofar as his advice will be sought in review of operations 
plans which relate to the use of force short of war, e.g., in disaster relief and 
evacuation missions, peacetime aid to the civil power, and in matters 
collateral to the conduct of combat operations, such as civil affairs, the 
possibility of the establishment of hospital and safety zones, or as liaison 
for the commander with International Committee of the Red Cross repre- 
sentatives. 

5. Qualifications of the law-of-war adviser. Within the armed forces of 
the United States, it is clear that the law-of-war adviser should be a judge 
advocate, i.e., a commissioned officer with a law degree admitted to the 
bar of one of the several states, rather than a staff officer designated as a 
legal adviser, the latter being the compromise accepted by the delegates 
to the Diplomatic Conference.® The increased complexity of the law of 
war and, indeed, of international law as it relates to the armed forces, 
warrants these officers having an advanced degree in international law or 
equivalent education and experience if the program is to be put into effect 
properly.®® Short of this, the law-of-war adviser should attend a course on 
the law of war prior to his assumption of the assignment to ensure that he 





93. The Peers Committee reported “evidence to indicate widespread confusion among the 
officers and men of . . . [the My Lai force] as to the purpose and limitations of the 
‘search and destroy’ nature of the operation, although the purpose and orientation of 
such operations were clearly spelled out by MACV directives in effect at that time.” 
Peers, supra note 61, at 8-2. See also Peers, supra note 61, at 8-13, 9-5, 9-6, 9-7, and 
9-8. See also S. HERsH, supra note 76, at 41, where the author quotes a letter of June 
15, 1968, from General Bruce Palmer, deputy commander of MACV, to the Chief of 
Staff of the Army, acknowledging that “I: is at the point of capture and during the 
period of evacuation that our training occasionally fails.” 

94. As required by U.S. Dep’t of Defense Directive 5100.77 of July 10, 1979, paras. VIE4, 
VIF, and VIH2. 

95. See Draper, supra note 60, at 9-10, for a brief discussion of the “watering down” the 
legal adviser article suffered during negotiation of the Protocols. It has not been the 
intent of this manuscript to delve into the negotiating history of article 82 but rather, 
with it before us, to determine the best way of complying with it and of providing 
assistance to the commander in light of his obligations, as expressed in Articles 57, 
83(2), and 87. 

96. Each of the services at one time or another in recent history placed emphasis on 
advanced degrees in international law; hence there is nothing revolutionary in this 
proposal. Equivalent service education could be derived by attending the Army 
Command and General Staff College, Naval College Command and Staff Course, Air 
Force Staff College, or Marine Corps Command and Staff College, or from commensu- 
rate experience and attendance at a career-level combat arms course. 
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or she is up to date on changes in the law, or on United States policy 
relating to that law.97 

The problem, however, seldom has been one of training, but of experi- 
ence. As a number of authors have noted, military lawyers have a long 
track record for lacking the practical knowledge and experience to relate 
the law of war to the practice of their client.9* The classroom example 
previously cited typifies the experience of many military officers in their 
discussion of the law of war with judge advocates, leading many to recall 
the remark of Mr. Bumble in Charles Dickens’ Oliver Twist that “‘[i]f the 
law supposes that, the law is a ass, a idiot.” 9 

Clearly if the law-of-war adviser is to have any hand in steering the 
course of the command, he must know and understand the mechanics of 
warfare. Just as a good corporate attorney knows both business practice 
and the law, a good personal injury lawyer knows medicine and anatomy, 
a good environmental lawyer not infrequently has an engineering or 
science background, and an aviation lawyer is himself a pilot, so must the 
legal adviser for the law of war know well the business procedures of his 
client, such as the bases for requesting close air support during an attack, 
the procedures and criteria for responding to that request and, if granted, 
the parameters for carrying out the mission assigned. Lack of this knowl- 
edge on the part of the lawyer leads to advice rendered in a vacuum 
resulting in a commander’s disregard of what he considers to be ill- 
founded advice, not through any defect in the law but in the abilities of 
the legal adviser. As professor G. I. A. D. Draper has noted: 


If one considers the nature of modern weaponry, the changing 
technology of weapons systems, the development and sophistication 
of electronic devices in weaponry and communications systems, it is 
apparent that if the legal adviser is going to be competent to give a 
field commander useful advice on Parts III and IV of Protocol I, he 
will also require a highly technical, non-legal training.1© 





97. The U.S. Army Judge Advocate General’s School offers a two-week course that would 
serve this purpose. 

98. S. HersH, supra note 76, at 42; McGowan, supra note 21, at 55; H. Williams, supra 
note 29, at 5-6. Indeed, this lack of practical knowledge and inability to relate was one 
of the principal reasons the U.S. Army adopted the team-teaching concept for law- 
of-war instruction. 

99. In teaching the law of war to the Army’s Senior Officer Legal Orientation Course from 
1973-1976, and at both Army and Marine Corps upper level schools since 1973, this 
author has found this problem to prevail. Ironically, through this necessity to relate the 
law of war to tactical factors, it has been found to be less difficult to convince line 
officers of the practicality of the law of war than it has been to overcome the 
skepticism toward the law of war among judge advocates who are not possessed of 
either command or combat experience. 

100. Draper, supra note 60, at 12. 


36 


sil 


de 


10: 


or 


ng 
on 

is 
2a 


he 


uld 


pra 
pne 


aw - 


‘om 
his 
the 
line 
the 
1 of 


JAG Journal © XXxI 


Yet while there has been a quantum leap in technology and weaponry 
since World War II, the average judge advocate has not kept abreast of 
developments in the law of war and the business of his client. In com- 
menting on this, D. P. O’Connell concludes that: 


Since 1945, the law of war has tended to be neglected by interna- 
tional lawyers . . . because many have lacked the technica! knowl- 
edge to evaluate the military factors which bear upon the traditional 
rules of the law of war and test their viability. To this extent they 
have failed to serve the military branches of government during a 
period in which hostilities short of war have been endemic, and when 
technology has rendered obsolete many of the tactics and situations 
which the law of war encompassed. The result has been no little 
intellectual confusion on the part of military and naval planning 
staffs engaged in the struggle to write operational orders for situa- 
tions of limited conflict, in a world where government policy is 
subjected to the scrutiny of the United Nations, and the conduct of 
operations must take into account other than military factors. The 
absence of dialogue has been most obvious in the case of naval 
operations, perhaps because modern technology has carried the 
exercise of sea power beyond the conception of most laymen and 
made a mystery of naval operation. . . .1° 


Clearly, then, if the United States is to take the obligation of Article 82 
seriously, the services must re-examine the manner in which its judge 
advocates are trained and the degree of knowledge and experience an 
officer must take into an assignment as a law-of-war adviser.!®? Not only 
must the law-of-war adviser have a proper grounding in the law of war; he 
must also possess the experience of service and a thorough understanding 
of the mechanics of his client’s business for, in this area more than any 
other of the military law practice, such experience and understanding are 
crucial. 

6. Execution of the duties of the law-of-war adviser. During the 1978 
San Remo Roundtable session on the role of the law-of-war adviser, a 
brigadier in the Netherlands Army related an anecdote in which the 





101. O’Connell, supra note 28, at 19-20. 

102. While the composition of each service’s roll of judge advocates fluctuates, there are 
sufficient experienced judge advocates in each service today, many with command 
and combat experience, from whom a nucleus could be drawn to establish and 
maintain the necessary law-of-war adviser billets. The greatest difficulty always will 
be the staffing of these billets with experienced personnel, a problem easily overcome 
with sufficient command attention. While the educated, experienced legal adviser is 
sought by all, nonetheless the necessity for a law-of-war adviser is both apparent (in 
light of lessons learned during the combat experience of the United States in Vietnam) 
and, once ratified, mandated by international agreement. 
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commander expressed a desire to have not one, but two, legal advisers on 
his staff—one he could turn to if he desired an affirmative response to his 
question, and another in the event he was seeking a negative reply. That 
commander was more magnanimous toward legal advisers than many, 
some of whom are inclined towards Shakespeare’s famous attitude: ““The 
first thing we do, let’s kill all the lawyers.” 1% Still others profess to 
follow the philosophy of Cicero that “[t}he laws are silent in time of 
war,” 1 or of Montaigne that “‘[t]he clatter of arms drowns the voice of 
the law.” 1° Fortunately, such commanders are in the minority. 

Indeed, most commanders and their men easily grasp the consistency 
of the law of war with military principles previously cited. The difficulty, 
one former legal advisor has suggested, exists in three misperceptions 
regarding international law: 


e /nternational law is thought of as saying what cannot be done, solely 
as a system for restraining and controlling national actions; 

e Concern for international law is opposed to a concern for the national 
interest; and 


e Judging the utility of the legal tradition is an oversimplified model 
of the law.*6 


In many respects these phenomena are not unique to international law or 
to the law of war. Both international law and the law of war do not differ 
from domestic law in that, in determining the efficacy of a law, it is more 
appropriate to measure it in terms of its success rather than merely to 
highlight its failures. As former Nuremberg prosecutor Telford Taylor has 
suggested, while one may be pessimistic regarding the usefulness of the 
law of war and point out the number of hospitals which have been 
bombed, one may be a bit more optimistic in realizing that, but for the law 
of war, hospitals would be bombed all the time instead of some of the 
time. 107 





103. 2 Henry VI, IV.ii. 70. 

104. Pro Milone IV.xi. 

105. Essays, IIL.i. 

106. Moore, supra note 66, at 415-16. 

107. T. Taytor, NUREMBERG AND VIETNAM: AN AMERICAN TRAGEDY 40 (1971). Even in his 
accolade, Professor Taylor is himself revealing some degree of unwarranted pes- 
simism in failing to distinguish between attacks on hospitals that are inadvertent or in 
which there is damage incidental to the attack of a legitimate military objective, and 
intentional attacks. Historically, attacks on hospitals and hospital ships have oc- 
curred more as the result of failure of identification than through intentional acts of 
wrongdoing. Mossop, Hospital Ships in the Second World War, Brit. Y. B. Int’ L. 402 
(1947); 1 INTERNATIONAL COMMITTEE OF THE Rep Cross, REPORT OF THE INTERNATIONAL 
ComMITTEE OF THE Rep Cross on Activities Durinc THE Seconp Wort War 213(1948). 
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This statement suggests the environment within which the law-of-war 
adviser must work, a milieu in which perceptions of the efficiency of the 
law frequently differ from fact. Some will question the military comman- 
der’s desire and ability to adhere to the law, while others will wonder 
whether the law-of-war adviser is there to assist or to hinder the com- 
mander in balancing the demands of the law of war against the need to 
accomplish his mission. 

The law-of-war adviser is stationed with the command so that he may 
clarify the many esoteric questions in the area, and not so that he may 
block every patently illegal order which might otherwise lead to a viola- 
tion of the law of war. Yet many discussions to date have tended to paint a 
picture of the law-of-war adviser as constantly at odds with a devious 
superior (or, like Lieutenant Yusei Wako in the Sawada case, totally 
subservient to one’); the law as clearly black and white, the law as an 
entity unto itself; and the decision-making process as operating in a 
vacuum (i.e., without any legal advice, whether written or verbal). 
Those who see the lawyer’s role as one of constant counseling of the 
individual soldier to assist him in refusing to obey illegal orders are lost in 
the past of totalitarian Nazi Germany rather than endeavoring to seek 
imaginative solutions to the everyday needs of today’s military. 

If the Sawada case tells us anything, it is that no matter how high we 
may set the standard, whether of the law-of-war adviser or his comman- 
der, if a man wishes to disobey the law, he will devise a means to do so. 
This is true not only of the military, but of the civilian community as well. 
It is folly to try to prevent the unpreventable; rather, consideration of the 
role of the law-of-war adviser should address that individual’s duties in 
normal day-to-day operations. 

The fundamental objective of the law-of-war adviser must be to con- 
vince his superiors and contemporaries of the efficacy of the law of war 
and, having done so, to ensure its integration into tactical doctrine, plans, 
and training.'?° To do this, a great deal depends upon the individual judge 
advocate and his relationship with his commander and fellow staff mem- 
bers. Whereas a commander knows he cannot do without the advice of 





108. Sawada Case, 5 Trials of War Criminals 1 (1948). Lieutenant Wako, a lawyer assigned 
to the judicial department of the 13th Army in Shanghai, served both as judge and 
legal adviser in the trial of eight United States airmen, three of whom were executed in 
accordance with the “Enemy Airman’s Act.” Wako voted for the death penalty on the 
order of his superiors. He was sentenced to confinement at hard labor for nine years. 

109. See, e.g., L. Green, supra note 60. Suggestions that lawyers have a monopoly on virtue 
are not borne out by public opinion polls, which generally rank career military officers 
substantially higher than lawyers. For a discussion of the lawyer image, see Those 
#*%# Lawyers, Time Apr. 10, 1978 at 56. See also Bonds, Punishment, Discipline, 
and the Naval Profession, Navat Inst. Proc., December 1978, at 41. 

110. As this need to convince relates to training, see de Mulinen, supra note 34, at 19. 
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his communications officer or logistician, he must be educated to the 
opinion that his law-of-war adviser is indispensable to his mission. On the 
other hand, as was acknowledged at the 1978 San Remo Roundtable, a 
law-of-war adviser with the confidence of his client more than likely will 
be regarded by his commander as a valuable sounding board on a variety 
of matters. 

The onus for educating the commander falls upon the law-of-war ad- 
viser. He must accomplish several things if he is to succeed: 


He must seek to assist the commander and the staff rather than wait 
to be sought out, as in the case with criminal law and legal assis- 
tance. He cannot await the development of problems; he must antici- 
pate them. 

If a lawyer is asked advice regarding a labor law or environmental 
law problem, it usually is sufficient for the lawyer to advise that “‘the 
law is thus and so.”’ The law of war is different in that there are more 
gray areas than black and white, rigid interpretations which may be 
unnecessary are viewed as a threat to men’s lives or to the mission 
(and hence, to national security, no matter how minute the mission), 
and the lawyer has invaded the provinces of expertise of the comman- 
der and his staff. The law-of-war adviser thus must be prepared not 
only to state what the law is, but to show the tactical and political 
soundness of his interpretation of the law. 

Lastly, the legal adviser must be certain of what the law is. The law of 
war suffers from occasional idealism in the writing of some who prefer 
to write of what they think the law ought to be, rather than what the 
law is in practice. While humanitarianism is laudable, “‘seeing com- 
bat from the end of a bayonet is a terribly clarifying view of war,” 114 
and the law-of-war adviser must be constantly aware of the need to 
balance the concepts of military necessity against the infliction of 
suffering and casualties, or “humanitarian considerations,” and to 
beware the pitfall of translating imprecise principles into strict rules 
of law. 


The ultimate objective of the law-of-war adviser, and the secret to 
establishment of rapport with his client, was voiced by the then-Judge 
Advocate General of the Navy in 1956: 


When command proposes action which it considers necessary or 
desirable in furtherance of the Navy’s mission of defending the 
United States, and when it asks the Navy lawyer to review its 
proposal for legality, it has a right to expect the Navy lawyer to 





111. 
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approach the matter affirmatively. The lawyer who barricades him- 
self behind the books and is content with picking flaws in the pro- 
posal is an obstructionist. He may keep his clients from violating the 
law, but he contributes little toward helping them to do their job for 
the Navy. The Navy lawyer must therefore point out potential legal 
difficulties or the extent of any risk involved in a proposed course of 
action. But he’s not doing his job if he stops there. There will usually 
be an alternative course which will produce the end result desired by 
command, and which is preferable from a legal standpoint. The Navy 
lawyer must point the way to this alternative. His job is never done 
until he has advised command how to confine its proposed action to 
legal channels. The negative-minded Navy lawyer is a liability. We 
must put creative legal analysis to work for the Navy.112 

7. Placement of the law-of-war adviser. The final problem concerns the 
actual assignment of the law-of-war adviser. That problem is in fact 
two-fold, raising questions as to which commands require law-of-war 
advisers, and where each law-of-war adviser should serve within the 
command staffs. 

As Napoleon counseled that “[njothing succeeds in war except in 
consequence of a well prepared plan,” *1* so has emphasis been placed 
on the law-of-war adviser’s participation in the peacetime development of 
the myriad combat plans of a nation’s military forces. Professor Draper 
has suggested that: 


[The law-of-war adviser’s] . . . work really begins in time of peace 
when the strategical planning is done. The tactical plans in time of 
conflict are framed to fit into the strategical setting. At the highest 
level of planning, legal advisers, of rank and experience, should be 
absorbed into the planning group and processes. ... This role of 
legal advisers, in military planning, will be a process of revision, 
derived from changing political, military and technological factors. If 
the contribution of legal advisers is made at the early and higher stages 
of planning, the need for legal advisory service at the lower formations 
will tend to be reduced. . . . The [law-of-war adviser] will have to 
become a permanent part of the staff . . . of senior commands in time 
of armed conflict and of planning departments in time of peace.**4 
While one may concur with the first portion of Professor Draper’s 
analysis, the second merits additional consideration as it relates to each 





112. Ward, Law and the Navy’s mission, JAG J., Dec. 1956, at 3. 

113. Dictionary or Mixrrary AND Nava Quotations 330 (R. Heinl, Jr., ed. 1966) (quotation 
attributed to Napoleon). 

114. Draper, supra note 60, at 13. 


41 








SUMMER 1980 e The Law of War Adviser 


nation’s military force structure, planning and staffing procedures, and 
the availability of judge advocates. Within the armed forces of the United 
States, law-of-war advisers should become permanent members of the 
staff of senior tactical commands in time of peace as well as in time of 
war. The need, however, is to identify the staffs to which a law-of-war 
adviser should be assigned. 

As plans derive from national defense strategy and are translated into 
operational documents by the highest headquarters, that headquarters— 
in the United States, the service chiefs in their roles as members of the 
Joint Chiefs of Staff—must be served by law-of-war advisers. As indi- 
cated in the historical review in the first portion of this article, each 
service chief has looked and continues to look to the international law 
division of his Office of the Judge Advocate General for this expertise. 
Moreover, the Chairman of the Joint Chiefs of Staff is served by his own 
staff of legal advisers. Hence at the highest level plans receive a thorough 
legal review.115 

But while each plan is scrutinized several times in the elaborate JCS 
promulgation and review process,??® nonetheless those plans generally 
are so broad that the work of detailed implementation must be done at 
intermediate and lower level commands. Thus, part of a JCS- 
promulgated plan may call for the defense of, anticipate the forces 
available for that mission, and task an intermediate headquarters to 
develop an operation plan for execution of that mission. In turn, major 
subordinate headquarters of that command will be tasked by the inter- 
mediate command to prepare operations plans addressing their portion of 
the mission. It is at these levels that a law-of-war adviser is required to 
assist in the promulgation of the detailed plans, to review subordinate 
command plans, and to anticipate collateral requirements in a plan’s 
execution.!17 

Even this rather simplistic explanation of the promulgation process 
suggests that there may be more than one intermediate level. Specific 
channels of command and control structures may vary in myriad ways. 
Where commands are basically single service headquarters, the service 
Judge Advocate General must determine whether assignment of a full- 





115. The international law division within the Office of each Judge Advocate General also is 
responsible for law-of-war training programs, weapons review, and preparation 
of educational and reference materials. 

116. Joint Chiefs of Staff (JCS) documents generally go through a minimum of four itera- 
tions for review and comment prior to their approval, with each version circulated 
among the services and their legal advisers. 

117. There is a double check system in that each command reviews the plans of its 
immediate subordinate. Thus, once the JCS task an intermediate command to prepare 
an operation plan for the defense of “A”, that plan is submitted for detailed review by 
the JCS prior to its approval. 
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time law-of-war adviser is warranted. These assignments will vary ac- 
cording to the service, its mission, and its composition and method for 
accomplishment of its mission. Service needs will depend, too, upon the 
law-of-war responsibilities of that service. Thus, the Army should have a 
full time law-of-war adviser as low as division level, whereas the Navy 
and Air Force, as more capital-intensive services, without prisoner of war 
and similar collateral responsibilities, would operate from higher com- 
mand standard operating procedures and rules of engagement and, as 
such, would not require a legal adviser at equivalent levels. The Marine 
Corps, because it task-organizes its ground and aviation assets, in turn 
would best be served by a law-of-war adviser at the Marine Amphibious 
Force level, which is the principal combat force headquarters (rather than 
the division or aircraft wing). Yet another law-of-war adviser should be 
assigned to the command responsible for training and development of 
doctrine for each service.!!® Given these factors, the total number of 
law-of-war advisers would vary from service to service, but would be 
quite small in relation to the total number of judge advocates each service 
presently employs, obviating the necessity for career specialization.1!9 

Several alternatives have been considered in the actual establishment 
of the law-of-war adviser billet within a command. One would be as a 
special staff officer within the operations and training (G—3) office. While 
this proposal is attractive from the standpoint that the law-of-war adviser 
would be elbow-to-elbow with his line contemporaries who are involved in 
the writing of operations plans and unit training, it is unsatisfactory in 
that the law-of-war adviser would run the danger of being just another 
officer in that office rather than being a special staff officer with an 
occasional different viewpoint which should be heard outside that office. 
Alternatively, he could serve as a special staff officer reporting indepen- 
dently and directly to the chief of staff. This idea is unattractive for 
several reasons, not the least of which is the reluctance of all commands 
to tolerate the proliferation of special staff positions and the attendant 
need for administrative support, each of which threatens to unbalance the 
carefully-watched “‘teeth-to-tail” ratio of combat units. It also creates 
the predicament of the command looking to two different legal offices for 
advice, a situation which it is likely neither the commander nor his staff 
judge advocate will view with equanimity. 





118. As suggested in the text accompanying footnote 84, supra. With the increased em- 
phasis on law-of-war advisers, the services might consider the development of a 
joint-service law-of-war course for advisers, taught by then-serving law-of-war advis- 
ers. The U.S. Army Judge Advocate General’s School offers a two-week law-of-war 
course that could be the ideal vehicle, and which would permit the build-up of 
reservist expertise for augmentation of the active force in time of hostilities. 

119. Although, with the increasingly esoteric nature of the law of war, limited specialization 
would be of value to the services. 
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The final solution would be to assign the law-of-war specialist as a 
member of the office of the staff judge advocate, a practice presently 
utilized by the Air Force and the Navy in the establishment of special 
international law billets. The danger lies in the very real philosophy of 
many service judge advocates that their paramount concern is their 
courts-martial case load and that, once it begins to rise above a certain 
level, every judge advocate in the office will be expected to drop every- 
thing else to assist in the disposition of cases. Thus, if law-of-war adviser 
billets are established, it must be done with the clear proviso from higher 
headquarters that the billet holder fulfills the law of war (or international 
law) requirements of the command, and no other.!?° 

Summary. As with most articles of the Protocols, Article 82 codifies 
and embellishes the practice of many, if not all, nations of the world, and 
certainly of the armed forces of the United States. Nonetheless, it should 
serve as the rationale for improvement upon the legal services rendered 
in the past and today. The preceding pages have illustrated the precedent 
and suggested a framework for improvement, based on the experience of 
the past decade. By way of lengthy summary, one representative situation 
from recent history will be considered to amplify the role for law-of-war 
advisers and to suggest the scope of their duties in complying with the 
requirement of the 1949 Geneva Conventions!! and Protocol I? to take 
necessary measures for the suppression of acts contrary to the law of 
war. 

On May 3, 1968, thirteen Marines and a Navy corpsman, members of 
First Battalion, 27th Marine Regiment, were assigned the mission of 
occupying and defending a platocn patrol base??* at Van Duong bridge, 
approximately two kilometers east of the city of Hue in the Republic of 
Vietnam. The force was a composite one consisting of ten men from 
Company “A” and four from Company “B”. The latter were in a limited 
duty status owing to previous injuries or wounds but nevertheless were 
assigned to augment the meager Company “A” force. 

Senior man in the Van Duong force was the Company “A” squad 
leader, a twenty-three-year-old sergeant. However, he had relinquished 
control of the squad to Lance Corporal Denzil R. Allen, a twenty-year-old 





120. The Navy for some years has had billets on certain naval staffs for international law 
specialists. O'Connell, supra note 28, at 20. The Army and Air Force have similar 
assignments. Few of these are concerned with operational issues to the extent con- 
templated by article 82 or by this study, nor do all of these billets necessarily lend 
themselves to addition of law-of-war adviser duties. Provision to ensure law-of-war 
expertise within the Navy billets was promulgated in Navy Judge Advocate General 
memorandum Ser. 10/402 (July 19, 1978). 

121. Article 49, GWS; Article 50, GWS (Sea); Article 129, GPW; and Article 146, GC. 

122. Article 86. 

123. A platoon patrol base normally was occupied by forty to seventy Marines, commanded 
by an officer. 
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Marine who by virtue of a previous tour in Vietnam, two Purple Hearts, 
and demonstrated leadership ability, had assumed command and control. 

The 27th Marine Regiment had been ordered to the Republic of Viet- 
nam midway through its stepped-up predeployment training in response 
to the 1968 Communist Tet Offensive. Regimental Headquarters, Second 
Battalion, Third Battalion, and their accompanying artillery battalion, 
began loading for airlift to the Republic of Vietnam on February 16, 1968, 
exactly 48 hours after notification by Headquarters, Marine Corps of the 
decision of the President of the United States to deploy them—willing, 
perhaps, although not necessarily ready. During that 48-hour period, the 
Camp Pendleton elements of the Regiment transferred out 1,400 men 
while joining 1,900 in order to meet deployment criteria. Except for his 
executive officer, the regimental commander literally met his staff on the 
aircraft. 

The First Battalion, operating as part of the Hawaii-based First Marine 
Brigade, experienced similar personnel turbulence. Like its sister battal- 
ions, it was an infantry battalion in name only. Had each Marine’s 
military specialty been color-coded, the First Battalion would have been a 
veritable rainbow. Its officers and men met their regimental commander 
and his staff for the first time on the battalion’s arrival at Da Nang on 
February 28. Assigned briefly to a security mission near Da Nang while 
joining additional personnel, First Battalion was still understrength when 
it was ordered north to Hue in late March. 

Despite the incompleteness of its training and personnel shortages, 
First Battalion acquitted itself well in the ensuing days of combat. The 
action prior to May 3 was relentless, the contact heavy. Between April 1 
and May 3, Allen’s platoon suffered thirteen killed and seventeen 
wounded. Among those wounded was Allen, who received his second 
Purple Heart during a firefight on April 27th. During the period prior to 
deployment to the Van Duong PPB, Allen never saw a Vietnamese male 
of military age who was not either firing at him or in North Vietnamese 
uniform. In a piatoon briefing several days earlier, Allen’s platoon leader 
had related to the platoon an incident in which he had observed two 
uniformed North Vietnamese soldiers enter a hut, then emerge moments 
later unarmed and dressed in civilian clothing. Caution and suspicion had 
become by-words in dealing with Vietnamese in the surrounding coun- 
tryside. 

At 1630 on May 4, Allen’s company commander advised the PPB, by 
radio, that a small North Vietnamese force had been observed moving in 
the direction of the Van Duong PPB. A seven-Marine patrol under Allen’s 
command set out to meet and ambush the enemy. Approximately 300 
meters from the PPB, the point man spotted movement on the trial 
ahead. A hasty ambush was established, and two middle-aged Viet- 
namese men were apprehended. One of the men attempted to run, but 
stopped and returned when challenged by one of the Marines. 
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The younger of the men carried a teapot and the other, cooking uten- 
sils. Neither was armed. Subsequent investigation of the incident which 
followed revealed that both men were farmers who had lived their entire 
lives in the vicinity of the Van Duong PPB. Both men produced identifica- 
tion cards upon demand; Allen suspected one had been altered. Allen 
removed their shirts and noted that each had a smallpox vaccination scar 
similar to those reportedly seen on North Vietnamese regular force per- 
sonnel. The months of intense combat finally had their effect on Allen’s 
rational processes: 


It was a long way to the PPB, and they’d just send them back to Da 
Nang and let them sit around and play volleyball, and in six months 
give them clothing and let them loose. They'd go right back to doing 
what they did. I couldn’t see going through all that hassle.!*4 


Convinced that the men were either North Vietnamese or Viet Cong, 
Allen suggested to another Marine, Private Martin R. Alvarez, age 20, 
that they shoot them. Alvarez agreed. Leaving the other Marines to guard 
the trail, Allen and Alvarez led the two men behind a nearby hut. The 
men were made to stand near a stack of straw. Allen and Alvarez stood 
ten feet away, took aim with their rifles, and on Allen’s count of three, 
fired. The bullets struck each man in the neck. Allen and Alvarez 
switched positions and fired again, killing the men. Alvarez then covered 
the bodies with straw. In returning to the trail, Allen and Alvarez passed 
through the hut, where an elderly Vietnamese woman was cooking din- 
ner. One of the two Marines nodded a greeting to her as they passed 
through the hut, leaving her unharmed. Rejoining the patrol, Allen ad- 
monished its members that they “hadn’t seen nothin” as Alvarez de- 
stroyed the identification cards of the two deceased Vietnamese. The 
patrol then returned to the PPB. 

At 0300, the tiny PPB was hit by a force of undetermined size of North 
Vietnamese regulars as part of the “mini-Tet” offensive. From the outset 
of the attack, Allen maintained radio contact with his company comman- 
der, requesting and receiving artillery fire about his position. The enemy 
force, armed with B—40 rockets, grenades, satchel charges, and auto- 
matic weapons, penetrated the perimeter of the PPB, breaking off the 
attack only after Allen requested and received an artillery fire mission 
using high explosive ammunition directly on the PPB. The action con- 
cluded, the company commander ordered Allen’s platoon leader to send 
out a relief force as soon as possible. 

A relief force consisting of five Marines embarked for the PPB at 0800 
the next morning. Approximately 200 meters northeast of the PPB, the 
relief force came upon three Vietnamese men, two women, and two small 
children. All were dressed in civilian clothing. None carried a weapon or 
any other military accounterments. Only the youngest of the men, re- 





124. Sheperd, Incident at Van Duong, Loox, Aug. 12, 1969, at 29. 
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cently medically discharged from the South Vietnamese Army, carried an 
identification card. The three men were taken into custody by the relief 
force and escorted to the PPB for further investigation. 

Reaching the PPB, interrogation of the men quickly turned to harass- 
ment. A cry was sounded for a firing squad. Two of the men were placed 
on a foot bridge leading to the PPB. Five or six Marines formed a hasty 
firing squad at the foot of the bridge, took aim, and fired on Allen’s count 
of three. The bodies fell into the water, and several Marines dropped 
fragmentation grenades on them in an effort to sink them. 

Allen and the other Marines turned their attention to their remaining 
prisoner, who had been taken to a nearby hut. Lance Corporal John D. 
Belknap, age 20, tied the man’s hands behind his back. Allen fashioned a 
hangman’s noose out of some nylon line he was carrying, placed the noose 
around the man’s neck, stood him on a chair, and secured the line to an 
overhead cement beam. Belknap kicked the chair from beneath the 
victim. Allen kicked him in the groin; Belknap, in the chest; and Lance 
Corporal Anthony Licciardo, Jr., who had turned 20 the previous day, 
kicked him in the face. Licciardo took a sandbag and struck the Viet- 
namese over the head. The blow caused the rope to break, and the 
Vietnamese fell to the ground. Allen produced his hunting knife, stabbed 
the Vietnamese in the chest, then slit his throat. Utilizing a bamboo pole, 
Licciardo and Allen carried the body to the foot bridge and dropped it into 
the water. Licciardo and others dropped fragmentation grenades on the 
pody. 

Several of the Marines in the PPB had refused to join in the executions 
and, on relief of the PPB force three days later, immediately reported the 
offenses to their platoon leader. The reports were forwarded up the chain 
of command, investigated, and Allen, Alvarez, Belknap, Licciardo, 
Lance Corporal James A. Maushart, age 22, and Private First Class 
Robert J. Vickers, 26, were brought to trial on charges of murder. Allen, 
Belknap, Licciardo, and Maushart were convicted.1*5 





125. The preceding facts were derived from the respective records of trial of each accused 
and the personal knowledge of the author, who was Chief Trial Counsel for the First 
Marine Division at the time of trial of the accused. Allen pleaded guilty to five counts 
of premeditated murder and received a sentence of a dishonorable discharge, con- 
finement at hard labor for twenty years, forfeiture of all pay and allowances, and 
reduction to the lowest enlisted rank. Belknap, Maushart and Licciardo each pleaded 
guilty to one count of unpremeditated murder and received lesser periods of confine- 
ment. Vickers pleaded not guilty, but was convicted of two counts of unpremeditated 
murder. On the recommendation of the staff judge advocate, the conviction was 
disapproved by the convening authority, the Commanding General, First Marine 
Division. Alvarez was tried and found to have lacked mental responsibility at the time 
of his offenses. Allen’s squad leader was awarded nonjudicial punishment by the 
Commanding General for dereliction of duty and failure to report the offenses. For 
narratives of similar cases, see D. Lanc, Casuatties oF War (1969); Poirier, An 
American Atrocity, Esquire, Aug., 1969, at 59; Webb, The Sad Conviction of Sam 
Green: The Case for the Reasonable and Honest War Criminal, 26-1 Res Ipsa Loquitur 
11 (1974). 
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There can be no excuse for the offenses committed at Van Duong, but 
there are reasons. Factors found in other incidents, including the My Lai 
massacre, are manifested in the Van Duong episode: lack of sufficient 
training (both individual basic accession training and pre-combat unit 
training), inadequacy of training in the law of war, inordinate personnel 
turbulence prior to deployment to the combat theater, personnel shortag- 
es, lack of personnel quality, poor leadership, the intensity of the combat 
environment, and youth and immaturity.!2° Establishment of legal ad- 
viser positions at various levels within the government and military will 
not be the panacea which will preclude all incidents in future conflicts. 
Moreover, this form of offense, while grave, is both isolated and con- 
siderably less casualty-producing among noncombatants then other 
means of combat at the disposal of a nation’s leaders and military com- 
manders. However, the factors surrounding this form of offense serve to 
illustrate the types of questions legal advisers should be asking in 
peacetime as well as in time of war as part of the national decision- 
making process if the United States or any other nation is to give cre- 
dence to its law-of-war obligations.!27 The questions which follow are 
offered by way of summary to suggest the nature and extent of the duties 
of law-of-war advisers: 


National government level .178 

1. Do government-sponsored accession programs provide the mili- 
tary with the quantity and quality of personnel required to ensure 
compliance with our law-of-war obligations? 

2. In arriving at decisions regarding military force structure and 
composition, are decisions regarding the optimum manpower vis-a- 
vis firepower ratio based solely on raw cost data, or have we con- 





126. For elaboration on these and additional factors, see Parks, Crimes in Hostilities (pt.1), 
Marine Corps Gazette, Aug., 1976, at 16; Parks, Crimes in Hostilities (pt. 2), MARINE 
Corps Gazette, Sept., 1976, at 33. For example, in considering the factors of youth 
and the quality of personnel, review of courts-martial records revealed that the 
average Marine involved in a serious incident in Vietnam was twenty years of age, had 
less than ten years of formal education, was mentally below average, the product of a 
broken home, and had a record of prior misconduct. Many were Project 100,000 
accessions, a Johnson Administration program which placed lower intelligence, eco- 
nomically disadvantaged youth in the military to curb unemployment, leading to 
less-than-optimal results in combat discipline. See also G. Levy, supra note 63, at 160, 
331. 

127. Emphasis again is placed upon peacetime employment of law-of-war advisers inas- 
much as the factors cited, especially those involving personnel, are wartime measures 
born of peacetime planning. 

128. The issues to be decided at the national government level should be raised by the legal 
adviser to the Department of Defense. A law-of-war adviser above that level is not 
anticipated. 
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ut sidered the ramifications of our policy in light of our law-of-war 
ai obligations ?129 
nt 3. In any defense policy decision, what is the impact at all tactical 
rit levels on each commander’s ability to accomplish his mission in a 
e] lawful manner? 
g- 4. In any defense decision, is that decision based on military 





129. With the substantial losses of manpower by the belligerents in World War I, and the 


in technological advances in methods of warfare that evolved during that conflict, there 

yn- has been a constant endeavor by the technologically advanced nations of the world to 
re- substitute firepower for manpower to the maximum extent possible. In its extreme, the 
re philosophy is the antithesis of the law of war; developed judiciously, the concept can 
; be applied in a manner that, while consistent with the law of war, is. also militarily 
efficient. The difficulty to date, however, is that manpower-firepower decisions made 
at the national level seldom, if ever, factor law-of-war considerations into the balance, 

but assume that they will be phased in at the operational level. The fallacy of this 

| approach is evident from the experience of the United States in Vietnam. Early in the 

ili- Vietnam War, the Johnson Administration rejected both the “optimum force figure” of 
ire 670,000, and the “minimum essential forces” figure of 500,000 submitted by the 
Commander, Military Assistance Command, Vietnam, electing to substitute increased 

ind firepower for the manpower required to fight the war. The decision was made to avoid 
the politically unacceptable call-up of the reserves, to minimize the equally-unpopular 

boll draft of manpower, and to avoid, to the maximum extent possible, converting the 
on- conflict into a U.S.-fought war (versus a war fought principally by the South Vietnamese) 
with a concomitantly high American casualty rate. No consideration was given to the 

impact this policy would have on compliance with the law of war. In the words of one 

military officer, “The unparalleled, lavish use of firepower as a substitute for man- 

is power is an outstanding characteristic of U.S. military tactics in the Vietnam War.” 
)), Kipp, Counterinsurgency from 30,000 Feet: The B-52 in Vietnam, 19-2 Air U. Rev. 17 
INE (1968). Once one considers the cost of weapons systems and ammunition, foreign 
uth claims, and solatium payments, the expense (in manpower and material) of resettling 
the the civilian population and supporting refugees, the additional programs required to 
hed rewin “the hearts and minds of the people”’ after dislocating them from their homes, 
ole and the negative effect on the attitude of ground forces toward the law of war, caused 
000 by the massive use of firepower, and the resultant severe damage to the U.S. image in 
00- world and domestic public opinion, the extravagant use of firepower most certainly 
5 to was neither the most humane nor cost-effective method for fighting the war. For 
160, discussion and detailed criticism of this policy, see G. Lewy, supra note 63, at 95-114. 
For a critical discussion of the obsession with expensive gadgets during the Vietnam 

nas- War, see R. Komer, Bureaucracy Does Its Tuinc: INstiruTioNAL CONSTRAINTS ON 
ares U.S.-RVN PERFORMANCE IN ViETNAM (1972). For the negative impact this policy had on 
the members of an infantry platoon and company in their attitude toward the law of war, 

egal see J. McKay, Critique of the Concept of Command Responsibility in Light of the 
- not Vietnam Experience (Jan. 8, 1979) (unpublished paper prepared for Seminar in the 


Laws of War, Strategic Studies Institute, Georgetown University). 
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necessity or political convenience and, if the latter, is there potential 
for adverse impact on our law-of-war obligations?1!*° 


Department of Defense level. 

1. Do existing department regulations provide the framework for 
compliance with the law of war; if so, have those regulations been 
implemented effectively by the individual services? 

2. In determining force structure and composition, are we provid- 
ing the commander on the battlefield with the necessary means to 
accomplish his mission in a lawful manner? 

3. In establishing defense policy, has consideration been given to 
the impact that policy may have on compliance with the law of war at 
all echelons of command?!*! 





130. 


131. 


It was disclosed after the recovery of the merchant ship Mayaguez from the Cambo- 
dian government in May, 1975, that several civilian members of the Cabinet had urged 
punitive raids against Cambodia in corjunction with the recovery operation to boost 
the sagging image of the United States abroad. The decision against such raids was 
made after the Joint Chiefs of Staff objected to them because force contemplated was 
disproportionate to the objective of the operation. On the importance of distinguishing 
military necessity from convenience, General Dwight D. Eisenhower, while 
Commander in Chief of the U.S. Army, circulated to all commanders on December 
29, 1943, the following memorandum regarding the protection of historical monuments 
in Italy: 
To-day we are fighting in a country which has contributed a great deal to our 
cultural inheritance, a country rich in monuments which by their creation helped 
and now in their old age illustrate the growth of the civilization which is ours. We 
are bound to respect those monuments so far as war allows. If we have to choose 
between destroying a famous building and sacrificing our own men, then our 
men’s lives count infinitely more and the buildings must go. But the choice is not 
always so clear-cut as that. In many cases, the monuments can be spared without 
any detriment to operational needs. Nothing can stand against the argument of 
military necessity. That is an accepted principle. But the phrase ‘military neces- 
sity’ is sometimes used where it would be more truthful to speak of military 
convenience or even personal convenience. { do not want it to cloak slackness or 
indifference. 
It is a responsibility of higher commanders to determine . . . the locations of 
historical monuments whether they be immediately ahead of our front lines or in 
areas occupied by us. This information passed to lower echelons through normal 
channels places the responsibility on all Commanders of complying with the spirit 
of this letter. M. Wurreman, 10 Dicest or INTERNATIONAL Law 438 (1968). 
Many defense policies present the field commander with a fait accompli regarding his 
method of operation, without considering their impact on the ability of the commander 
to accomplish his mission in a lawful manner. An example is the decision during the 
Vietnam War to “occupy” ground by harassment and interdiction fire rather than with 
men, and to evaluate artillery and air commanders on the ammunition expenditures or 
sortie rates of their units. A related decision was that of measuring battlefield success 
by body counts. For evaluation of these decisions from different perspectives, see G. 
Lewy, supra note 63, at 78-82, 96-101; D. Kinnarp, THe War Manacers 46-47, 72-75 
(1977). It should be noted that defense policies affecting the ability of the military 
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Joint Chiefs of Staff and Service level .13? 

1. Have all tactical plans and service doctrines been reviewed to 
ensure their consistency with the law of war? 

2. Have service regulations regarding law-of-war training been 
implemented at all levels to ensure their compliance with the De- 
partment of Defense requirement that every servicemember receive 
law-of-war training commensurate with his or her duties and respon- 
sibilities ?15% 

3. Have service regulations for reporting and investigation of al- 
leged law-of-war violations been implemented and tested at all levels 
of command? 

4. Have all new weapons been reviewed for consistency with the 
law of war in compliance with existing directives?154 

5. Have major policy decisions taken into consideration the im- 
pact at all levels on the commander’s ability to accomplish his 
mission in a lawful manner? 

6. Have combat deployment policies been reviewed to determine 
their impact on the individual commander’s ability to comply with 
the law of war, and have steps been taken to ensure adherence to 
those policies to the maximum extent feasible? 

Tactical levels .1*5 

1. Have all operations plans, rules of engagement, and unit 
policies, individually and collectively, been reviewed to ensure their 
consistency with the law of war?1%6 





132. 
133. 


134. 
135. 


136. 


services to comply with the law of war are not made solely by the Department of 
Defense. The Congress in 1978 mandated substantial cuts in the duration of accession 
training in all services on the basis of cost, without considering the experience of past 
wars, which indicates that the additional length of accession training is vital to ensure 
the inculcation of the self-discipline necessary to ensure that the individual soldier 
adheres to the law of war in the conduct of his combat duties. No single factor leads to 
violations of the law of war; offenses occur as to the product of an accumulation of 
factors, arrived at separately and apart from the others and for valid reasons. Part of 
the duties of law-of-war advisers at the defense department and services levels should 
be to serve as a barometer of this cumulative effect, counseling on the possible 
impact of any decision that may in the long term result in violations of the law of war. 
Legal advisers for the Joint Chiefs of Staff and the military services are different and 
would, of course, be asking the questions at different levels. 

DOD Dir. 5100.77, supra note 29. 

DOD Inst. 5500.15, supra note 36. 

Unified and specified commands; individual tactical commands down to, e.g., the 
Army division level, with legal advisers at the division level reviewing plans and 
training down to the battalion level. 

A detailed review list such as that utilized by law-of-war advisers at the military 
service level is republished in the deskbook provided by the International Law Divi- 
sion of the U.S. Army Judge Advocate General’s School, in its law-of-war courses. See 
discussion at note 35, supra. 
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2. Have all units established law-of-war training programs to en- 
sure that all military personnel receive law-of-war training related to 
and commensurate with their respective duties and responsibilities? 

3. Have procedures been implemented at all necessary levels of 
command for (a) the reporting and investigation of alleged violations 
of the law of war, and (b) the evacuation of noncombatants from the 
battlefield (including processing and detention procedures, where 
applicable)? 


Conclusion. For the period of slightly more than a century in which 
there have been codified principles among nations for the conduct of 
combat operations, there have been legal advisers rendering assistance to 
military commanders with regard to the application of those law-of-war 
principles to the myriad problems of command in combat. Experience 
shows that while a variety of services have been provided, yet an even 
greater number of areas which merit review from a law-of-war standpoint 
have not been considered by any military service or nation. If the even- 
tual Parties to Protocol I recognize it for its real value, Article 82 provides 
that basis for appointing personnel who would be responsible for provid- 
ing the necessary breadth and continuum in implementation and dis- 
semination which the law of war presently does not enjoy. h law-of-war 
advisers are to be effective, these positions must be filled on a full-time 
basis, for the major portion of battlefield actions are controlled by 
peacetime planning and training. Of greatest importance, however, is the 
responsibility imposed upon the law-of-war adviser to become fully ac- 
quainted with the law of war and its relationship to the business of his 
client so that he may render advice which will assist the command in the 
accomplishment of its mission in a lawful manner. 
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Is the Death Penalty in the Military Cruel and Unusual? 
Lieutenant Commander Mark Dawson, JAGC, USN* 


Articles of the Uniform Code of Military Justice which provide 
for a possible penalty of death for their violation have remained 
unrevised despite the Supreme Court’s holdings in Furman v. 
Georgia, 408 U.S. 238 (1972), and subsequent cases. Lieutenant 
Commander Dawson first examines the applicability of these 
holdings to the death penalty provisions of the Code and then 
explores the continuing viability of relevant Code provisions in 
light of these decisions. It is suggested that the holdings in Furman 
and its progeny are inapplicable to provisions of the Code which 
denounce uniquely military crimes, but applicable to crimes which 
are also condemned by the common law. The conclusion is drawn 
that the premeditated murder provision of the Code has been 
invalidated by Furman, and the recommendation made that this 
provision be revised to bring it into compliance. 


I. INTRODUCTION. 


In 1972 the United States Supreme Court declared rape and mur- 
der statutes in the states of Georgia and Texas unconstitutional because 
they prescribed the penalty of death.! The imposition of the death penalty 
pursuant to those statutes was found to constitute that cruel and unusual 
punishment prohibited by the eighth amendment, made applicable to the 
states through the due process clause of the fourteenth amendment. The 
unbridled discretion accorded by these statutes to the sentencing agen- 
cies, i.e., judges and juries, in making the determination of whether 
defendants convicted of the commission of capital crimes should die, 
resulted in an arbitrary, and therefore constitutionally impermissible, 
application of the death penalty. As a practical matter, the holding of 
Furman effectively eviscerated the death penalty provisions in the capi- 
tal statutes of an additional thirty-eight states.” 





* Lieutenant Commander Dawson is the Staff Judge Advocate at Naval Regional Medical 
Center, Oakland. This article was written while he was attached to the Military Justice 
Division, Office of the Judge Advocate General. He received the A.B. degree from the University 
of California at Berkeley in 1967, the J.D. degree from the University of California Hastings 
College of the Law in 1973, and the LL.M. degree from George Washington University in 1980. 
He is a member of the bars of Iowa and California, and is admitted to practice before the 
United States Supreme Court and the U.S. Court of Military Appeals. 

1. Furman v. Georgia, 408 U.S. 238 (1972) (per curiam), a murder case, has become 
celebrated since it was the lead decision, but it was reviewed together with two capital 
rape cases, Jackson v. Georgia and Branch v. Texas. 

2. See Furman v. Georgia, 408 U.S. at 465 (Rehnquist, J., dissenting). 
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A number of state legislatures revised the capital statutes of their 
states in an attempt to comply with the requirements of Furman. Five of 
the revised statues—those of Georgia, Florida, Texas, North Carolina, 
and Louisiana—were reviewed by the Supreme Court in 1976. The result- 
ing opinions,® clarifying the language of Furman concerning the require- 
ments of due process in the constitutional imposition of the death penalty, 
make possible a determination whether the unrevised death penalty 
provisions of the Uniform Code of Military Justice* can withstand con- 
stitutional scrutiny. 

In the years since Furman was decided, the issue of whether the death 
penalty provisions of the UCMJ are still viable has never been directly 
addressed by the Supreme Court. Nevertheless, it appears possible to 
determine how the Court would decide the issue if, and when, it were 
presented. In the process of arriving at that determination, several ques- 
tions immediately arise. First, is the decision in Furman applicable to the 
UCMJ? Second, if it is applicable, does it affect all the death penalty 
provisions of the UCMJ? Third, assuming that Furman is applicable to at 
least some of the death penalty provisions of the UCMJ, are those por- 
tions invalidated under Furman, or are they excepted from its mandate? 
Finally, if there are provisions of the UCMJ invalidated by Furman, what 
could be done to remedy the situation? 


Il. A SuHorter BiLt or Ricuts ror THE Miuirary? 


The threshold question in these determinations is the applicability to 
military criminal law of Supreme Court decisions concerning the con- 
stitutionality of state statutes. Although the imposition of the death pen- 
alty under the UCMJ has lain dormant for most of the past two decades,5 
one cannot assume that this will always be the case. Appropriate cases 
for the imposition of death may well arise in the future, perhaps in a time 
of international crisis when the orderly administration of the military 
justice system would be of particular significance to national defense. 
Accordingly, analysis of the issue of legality prior to the time the death 
penalty is awarded by a general court-martial is in order. 





3. Gregg v. Georgia, 428 U.S. 153 (1976); Proffitt v. Florida, 428 U.S. 242 (1976); Jurek v. 
Texas, 428 U.S. 262 (1976); Woodsen v. North Carolina, 428 U.S. 280 (1976); Roberts 
v. Louisiana, 428 U.S. 325 (1976). 

4. 10 U.S.C. §§ 801-940 (1976) [hereinafter cited as UCMJ]. 

5. There have been just ten executions pursuant to the provisions of the UCMJ. All of 
these were Army cases and all were for conviction of rape or murder (or both). These 
executions began in 1954, with the last execution in 1961. 

The Navy’s history with regard to capital punishment under the UCMJ is limited to 
one case. In 1957, Disbursing Clerk Seaman Jimmie L. Henderson was sentenced to 
death for the murder of a commissioned officer aboard the U.S.S. Uvalde (AKA-88), 
but his sentence was later commuted by President Kennedy. This is the only known 
death sentence to be both awarded by a naval service court-martial and affirmed on 
appeal through the U.S. Court of Military Appeals since the enactment of the UCMJ. 
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The decision in Furman turned on the Court’s interpretation of the 
“cruel and unusual punishments” clause of the eighth amendment. That 
alone does not compel the application of that interpretation to military 
law, as the precise application of the Bill of Rights to the military is not as 
clear as in the civilian sphere. Generally, ‘‘one’s constitutional rights are 
not surrendered upon entering the armed services unless the Constitution 
expressly or by implication provides for such an exclusion.” ® The fifth 
amendment is an example of an express exception in that it provides that 
no grand jury indictment is required in cases arising in the military. 
Inferentially the fifth amendment excepts the military forces from the 
requirement for a jury trial.7 

Of course, military personnel tried by courts-martial are afforded many 
of the guarantees of the Bill of Rights, including protection against 
unlawful search and seizure,® double jeopardy,® and compulsory self- 
incrimination.!° Additionally, they are to be provided a speedy trial,!! 
confrontation of witnesses,!? compulsory process,!* and assistance of 
counsel.!4 The extent to which these rights are guaranteed by the Con- 
stitution, however, rather than provided merely by statute, or regulation, 
is open to some question. Moreover, the Court has stated that “(t]he 
fundamental necessity for obedience and the consequent necessity for 
imposition of discipline, may render permissible within the military that 
which would be constitutionally impermissible outside it.” 15 

In view of the unique state of the law in this area, a brief comparison of 
military courts, created by Congress pursuant to article I, § 8, cl. 14 of the 
Constitution, to article III courts is necessary. Article I, § 8 provides, in 
pertinent part, that: ““The Congress shall have power . . . To make rules 
for the Government and Regulation of the land and naval forces. . . .” In 
an early military case, the Supreme Court noted that: 


These [constitutional] provisions show that Congress has the power 
to provide for the trial and punishment of military and naval offenses 
in the manner then and now practiced in civilized nations; and that 
the power to do so is given without any connection between it and the 





6. United States v. Hessler, 7 M.J. 9, 10 (CMA 1979) (citations omitted); see Burns v. 
Lowell, 202 F.2d 335, 341, (D.C. Cir. 1954). 

7. O'Callahan v. Parker, 395 U.S. 258, 261 (1969). 

8. MCM, 1969 (Rev.), par. 152. 

9. UCMJ, art. 44, 10 U.S.C. § 844 (1976). 

0. UCMJ, art. 31, 10 U.S.C. § 831 (1976). 

1. United States v. Amundson, 23 U.S.C.M.A. 308, 49 C.M.R. 598 (1975); United States 
v. Burton, 21 U.S.C.M.A. 112, 44 C.M.R. 166 (1971). 

12. UCMJ, art. 49, 10 U.S.C. § 849 (1976). 

13. UCMJ, art. 46, 10 U.S.C. § 846 (1976). 

14. UCMJ, art. 27, 10 U.S.C. § 827 (1976). 

15. Parker v. Levy, 417 U.S. 733, 758 (1974). 


55 








SUMMER 1980 e Death Penalty 


3d article of the Constitution defining the judicial power of the 
United States; indeed, that the two powers are entirely independent 
of each other.” 16 


The disparity between military courts and article III courts was further 
explained a decade later: 


The discipline necessary to the efficiency of the Army and Navy 
required other and swifter modes of trial than are furnished by the 
common law courts; and, in pursuance of the power conferred by the 
Constitution, Congress has declared the kinds of trial, and the man- 
ner in which they shall be conducted, for offenses committed while 
the party is in the military or naval service.17 


The Supreme Court has thus made it clear that the military and civilian 
systems of criminal justice are fundamentally different. Military courts 
form “no part of the judicial system of the United States.” 18 While the 
writ of habeas corpus is available in federal court to challenge court- 
martial jurisdiction, “by habeas corpus the civil courts exercise no super- 
visory or correcting power over the proceedings of a court-martial; 
and ...no mere errors in their proceedings are open to considera- 
tion.” 19 

A key factor in the refusal of the civilian system to oversee the military 
justice system is the deference accorded by the judiciary to congressional 
controls over the military. According to Mr. Justice Frankfurter: 


Everything that may be deemed, as the exercise of an allowable 
judgment of Congress, to fall fairly within the conception conveyed 
by the power given to Congress ““To make Rules for the Government 
and Regulation of the land and naval forces” is constitutionally 
within that legislative grant and not subject to revision by the inde- 
pendent judgment of the Court.?° 


In Middendorf v. Henry,?* Mr. Justice Rehnquist cited Burns v. Wilson 
for the proposition that the balance to be struck between the rights of 
members of the armed forces and the “‘over-riding demands of discipline 
and duty” is a task entrusted by the framers of the Constitution to 
Congress.?? Therein he also noted that the Supreme Court ‘“‘must give 
particular deference to the determination of Congress, made under its 





16. Dynes v. Hoover, 61 U.S. (20 How.) 65, 79 (1857). 

17. Ex parte Milligan, 71 U.S. (4 Wall.) 2, 123 (1866). 

18. Kurtz v. Moffitt, 115 U.S. 487, 500 (1885). 

19. In re Grimley, 137 U.S. 147, 150 (1890). 

20. Reid v. Covert 354 U.S. 1, 43-44 (1957) (Frankfurter, J., concurring). 
21. 425 U.S. 25 (1976). 

22. 425 U.S. at 44, citing 346 U.S. 137, 140 (1953). 
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authority to regulate the land and naval forces . . .”” so that the “factors 
militating” in favor of overcoming the balance struck by Congress must 
be “extraordinarily weighty” in order to prevail.2% 

“Military necessity” is a second key factor leading to the conclusion 
that opinions imposing Bill of Rights requirements on state legislative 
schemes are not necessarily applicable to congressional legislation con- 
cerning the military. As recognized by Mr. Justice Douglas, the justifica- 
tion for a “special system of military courts in which not all of the specific 
procedural protections deemed essential in article III trials need apply,” 
is the “exigencies of military discipline,” 24 generally termed military 
necessity. One can speculate, therefore, that if the death penalty were 
required by the military to maintain good order and discipline, the Su- 
preme Court would not apply the eighth amendment’s proscription of 
cruel and unusual punishments, at least insofar as the Court believes 
certain procedural requirements must be met before the death penalty 
can be imposed. 

Historically, of course, there is no question that military forces have 
always had the power to inflict the punishment of death on military 
persons convicted of crimes deemed sufficiently grave to warrant such 
punishment, using procedures perhaps unique to the military.25 It has 
always been assumed that only the death penalty provides sufficient 
deterrent in a military environment where personnel are required in the 
course of their duties to undergo great personal risks, indeed to put their 
lives in jeopardy, and where any breakdown of discipline could endanger 
the lives of other servicemembers or perhaps jeopardize the security of 
entire units or even the nation.?® 





23. Whether or not a convict should be executed could certainly be found to be sufficiently 
“weighty” to overcome the balance struck by Congress. As noted by the Court: “It is 
in capital cases especially that the balance of conflicting interests must be weighed 
most heavily in favor of the procedural safeguards of the Bill of Rights.” Reid v. 
Covert, 354 U.S. at 45-46. 

24. O'Callahan v. Parker, 395 U.S. 258 (1969). 

25. This was at least true as far back as 1190, when a military ordinance of Richard I 
proclaimed: 

“Whoever shall slay a man on shipboard, he shall be bound to the dead man and 
thrown into the sea. If he shall slay him on land he shall be bound to the dead man 
and buried in the earth.” W. Winturop, Miuirary Law anp Precepents 903 (1920 
Rev. Ed.). 

26. This has been assumed even if this deterrent has seldom been imposed, especially in 
the Navy. Indeed, in the entire history of the United States Navy there have been just 
five executions. In 1842, the Commanding Officer of the U.S. Brig Somers, Comman- 
der A. S. Mackenzie, hanged a midshipman and two seamen for mutiny after a 
summary proceeding at sea. The midshipman was the son of a former Secretary of War, 
and Commander Mackenzie himself was subjected to a court of inquiry and a court- 
martial for his actions. He was cleared of any impropriety. In 1849, two seamen attached 
to the United States Survey Schooner Ewing were hanged in San Francisco Bay for 
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The capital-punishment provisions of the UCMJ fall into two basic 
categories: those which denounce crimes that are peculiar to the military, 
and those which denounce crimes that are cognizable in the civilian 
courts. Different considerations apply when the direct analogy from case 
law concerning civilian criminal cases cannot be made, due to the un- 
usual nature of purely “military” crimes. The UCMJ contains thirteen 
articles which provide for the death sentence, twelve on an optional basis 
and one on a mandatory basis.27 Eleven of these articles denounce 
offenses endemic to the military, for which no counterparts exist in the 
criminal codes of civilian jurisdictions. Article 118, however, denounces 
the crime of murder by persons subject to its provisions.2® A person found 
guilty of the commission of premeditated murder in violation of Article 
118(1), or felony murder in violation of Article 118(4), is subject to a 
mandatory sentence of either life imprisonment or death.?® Article 120(a) 
provides for an optional sentence of death for conviction of the offense of 
forcible rape. 

Mr. Justice Rehnquist’s conclusion that Congress’ determinations con- 
cerning the balance between individual rights and unit morale and disci- 
pline should not be disturbed®° is more compelling in the context of the 





mutiny, desertion, stealing a ship’s gig, and attempted murder. (For an interesting 
account of this episode of the gold-rush days, see Gidde, Mutiny on the Ewing, 30 
CauirorniA Hist. Soc’y Q 39(1951). A search of records has uncovered four Navy murder 
cases in this century prior to the Henderson case in which a death penalty was awarded: 
Gus Menefee in 1918 (killing another enlisted man at sea); Howard F. Bryan in 1944 
(murder of two pharmacist’s mates at sea); Clyde E. Hale in 1945 (murder of a lieutenant 
(junior grade) aboard a merchant ship); and Otho R. Tomlinson, Jr. in 1948 (murder of a 
chief petty officer). All of these sentences were commuted. The sparseness of cases can 
be attributed to the fact that the Navy did not exercise jurisdiction over murders 
committed by its personnel ashore until the enactment of the UCMJ. 

27. In time of war, convictions for the violation of Article 85 (desertion or attempt to 
desert), Article 90 (assault upon or the willful disobeyance of a lawful command of a 
superior commissioned officer), Article 101 (improper use of a countersign), Article 
106 (lurking or acting as a spy), and Article 113 (misbehavior of a sentinel) are 
optionally punishable by death, with the exception of Article 106, for which the death 
sentence is mandatory. In time of peace or war, convictions for the violation of Article 
94 (mutiny, attempted mutiny, sedition, or failure to suppress or report a mutiny or 
sedition), Article 99 (misbehavior before the enemy), Article 100 (subordinate compel- 
ling surrender), Article 102 (forcing a safeguard), Article 104 (aiding the enemy), 
Article 110 (improper hazarding of a vessel), Article 118 (murder), and Article 120 
(rape), are optionally punishable by death. See MCM, 1969 (Rev.), par. 15(2). It is 
interesting to note that under the provisions of Article 104, and in time of war, Article 
106, civilians or foreign nationals may be tried by military commissions and sentenced 
to death. 

28. Assuming, of course, that the requisite subject-matter jurisdictional requirements are 
met. See O’Callahan v. Parker, 395 U.S. 258 (1969); Relford v. Commandant, 401 U.S. 
355 (1971); United States v. Alef, 3 M.J. 414 (CMA 1977). 

29. Violations of Articles 118(2) and 1183), UCMJ, which denounce unpremeditated 
murder other than felony murder, are punishable by any punishment other than death. 

30. Middendorf v. Henry, 425 U.S. 25, 43 (1975). 
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exclusively military offenses. These offenses are directly related to the 
conduct of the fighting forces, and the congressional scheme creating 
them is more difficult to challenge. When these exclusively military 
offenses occur during wartime, a claim of military exigency is most 
persuasive.*! It therefore appears reasonably clear that with regard to the 
exclusively military offenses, in peace or war, the Congressionally deter- 
mined balance between the needs of the military and the rights of military 
personnel should be preserved, rather than modified by the Supreme 
Court. 

The congressional determination is considerably more vulnerable when 
considering those offenses for which the death penalty is authorized 
which are traditionally cognizable in civilian courts—murder and rape. 
This assumes, of course, that there is a civil court with jurisdiction that is 
functioning and able to try the case. When the offense of murder or rape 
is committed by a person subject to the UCMJ in areas where United 
States civilian courts do not exercise jurisdiction, or when the civil courts 
are not open or available, the arguments for the retention of the congres- 
sional determination are sound. 

If a servicemember’s offense of murder or rape is committed where 
United States civilian jurisdiction is available, trial by court-martial to 
preserve the integrity of the UCMJ is more difficult to rationalize. This 
seemingly broad intrusion into the exercise of military jurisdiction over 
“civilian” crimes has been considerably lessened, however, by the Su- 
preme Court’s limitation on the subject-matter jurisdiction of courts- 
martial to crimes in which a “‘service connection” can be demonstrated. 
This limitation might be considered to focus the exercise of court-martial 
jurisdiction over military-related crimes sufficiently to overcome the dis- 
tinction between exclusively military offenses and the traditionally “‘civi- 
lian” offenses of murder and rape. Otherwise, there would appear to be 
little supporting an argument of military necessity and sufficient cause 
presented to overcome the balance struck by Congress. Consequently, 
Articles 118 and 120 are those most likely to be affected by the Supreme 
Court’s holding in Furman. 

It is against this background of essential noninterference by the civilian 
judiciary in military justice and discipline matters, and the long tradition 
of capital punishment in the military, that inquiry into the applicability of 
the eighth amendment, as it may apply to article I courts, can more 
meaningfully be made. It should first be noted that the eighth amend- 





31. Congress recognized that the commission of some offenses is more serious in time of 
war, attaching a possible or mandatory death penalty only in time of war to five 
military offenses under the Code (Arts. 85, 90, 101, 106, and 113). 

32. See O'Callahan v. Parker, 395 U.S. 258 (1969); Relford v. Commandant, 401 U.S. 355 
(1970). 
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ment’s proscription of “‘cruel and unusual punishments” has its analog in 
the military. Article 55, UCMJ, prohibits cruel and unusual punish- 
ments.®* Article 55 is essentially a reenactment of existing provisions of 
law, and is based on the 41st Article of War.*4 As such it was enacted 
specifically to prohibit those barbarous punishments which were inflicted 
on military personnel in the 19th Century and earlier.*> There is nothing 
in the legislative history or the case law which suggests that Article 55 
was intended to have the scope of the “cruel and unusual punishments” 
clause of the eighth amendment.*® 

No court of record has yet confronted squarely the issue of whether the 
“cruel and unusual punishments” clause of the eighth amendment should 
apply to the capital-punishment provisions of the UCMJ. The issue has 
briefly been touched upon, however, by at least two commentators on 
military law. Commodore Harwood, in his treatise on naval courts- 
martial, observed that the court’s discretionary power in sentencing 
‘neither justifies the award of a nominal or inadequate punishment nor of 
a cruel or unusual one. The former is inconsistent with a sound exercise 
of discretion, and the latter forbidden by the express provisions of the 
Constitution—8th Article of the Amendments.” ** Colonel Winthrop as- 
serted that: 


The Constitution, in Article III of the Amendments, provides that 
‘“‘excessive fines” shall not be “‘imposed, nor cruel and unusual 





33. Art. 55, UCMJ, reads as follows: 

CRUEL AND UNUSUAL PUNISHMENTS PROHIBITED. 

Punishment by flogging, or by branding, marking, or tattooing on the body, or any 

other cruel or unusual punishment, may not be adjudged by any court-martial or 

inflicted upon any person subject to this chapter. The use of irons, single or 
double, except for the purpose of safe custody, is prohibited. 
10 U.S.C. § 855 (1976). 

34. Senate Comm. on Armed Services, Establishing a Uniform Code of Military Justice, S. 
Rep. No. 486, 8ist Cong., Ist Sess. 24 (1949). 

35. A staff member made the sole substantive comment on Article 55 as follows: “That 
just takes us out of the dark ages.” Proposed Bill to Establish a Uniform Code of 
Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the House Comm. on 
Armed Services, 81st Cong., Ist Sess. 1087 (1949) (statement of Robert W. Smart). 

36. Just the opposite is inferable from a portion of a letter by the Chairman of the Senate 
Judiciary Committee on the proposed UCMJ included in the Senate hearings on the 
bill: “Part VIII — Sentences, contains articles 55 to 58, relating to cruel and unusual 
punishments (on the basis, apparently, that the eighth amendment is inappli- 
cable). . . .” Proposed Bill to Establish a Uniform Code of Military Justice: Hearings 
on S. 857 and H.R. 4080 Before a Subcomm. of the Senate Comm. on Armed Services, 
8lst Cong., Ist Sess. 112 (1949) (statement of Senator McCarran). Senator McCarran 
was apparently of the belief that Article 55 was included in the proposed UCMJ 
because the drafters of the Code thought Article 55 necessary to prohibit the punish- 
ments enumerated, since the eighth amendment is inapplicable to the military. 

37. A. Harwoop, THe Law anp Practice or Unrrep States Navat Courts-Martiat 133 
(1867). 
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punishments inflicted”. This provision applies indeed only to the 
courts of the United States, but courts-martial, though, as we have 
seen, no part of the U.S. judiciary, and not legally bound by such 
provision, will properly observe it as a general rule of practice.** 


At least inferentially, the Supreme Court has indicated that Furman 
does not apply to the UCMJ. In Parker v. Levy, Justice Rehnquist noted in 
passing that “the penalties provided in the Code vary from death and 
substantial penal confinement at one extreme to forms of administrative 
discipline which are below the threshold of what would normally be 
considered a criminal sanction at the other.” °° In Middendorf v. Henry, 
Justice Rehnquist noted: ‘General courts-martial are authorized to award 
any lawful sentence, including death.” 4° 

Historically, punishments in the American military included flogging 
(100 lashes), branding, and running the gauntlet.4! Apparently no one 
suggested at the time that the eighth amendment prohibited such prac- 
tices. In light of the complete separation between article I courts and 
article III courts, with the traditional exception of the extraordinary writ 
power in appropriate article II] courts over matters of court-martial 
jurisdiction, it seems improbable that the drafters of the Bill of Rights 
intended the “cruel and unusual punishments” clause of the eighth 
amendment to apply to the military.*? It is certain that historically it has 
never in fact been a restriction on military justice. 


Il]. THe Impact or Furman v. GeorciA ON CAPITAL PUNISHMENT IN THE 
MItirary. 


If the Supreme Court were to face the issue of the death penalty for 
offenses under the UCMJ, it would be most likely to find Furman inappli- 
cable to the purely military offenses denounced by the Code, but appli- 
cable to the murder and rape provisions. The Constitutional separation 
between article I and article III courts, the deference accorded congres- 
sional legislation in military matters, and the exigencies of military disci- 





38. W. Winturop, Miirary Law anp PrecEpENTs 398 (1920 rev. ed.). Colonel Winthrop 
goes on to discuss the meaning of the military’s prohibition of cruel and unusual 
punishments, discussing its evolution from old Engish law as preventive of torture 
and needless agony. This discussion is perhaps the most accurate concerning the 
origins and intent of the present Article 55, UCMJ. 

39. 417 U.S. 733, 749-50 (1974) (dictum). 

40. 425 U.S. 25, 31 (1976). 

41. Wiener, Courts-Martial and the Bill of Rights: The Original Practice II, 72 Harv. L. 
Rev. 266, 286-90 (1958). This article presents an entertaining and convincing argu- 
ment that the authors of the Constitution and the Bill of Rights never intended the Bill 
of Rights to apply to the military. 

42. But see Henderson, Courts-Martial and the Constitution: The Original Understanding, 
71 Harv. L. Rev. 292 (1957). 
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pline compel the conclusion that Furman should not preclude capital 
punishment for purely military offenses. The murder and rape statutes of 
the Code do not appear to enjoy a comparable stature with regard to 
military exigency, and the court could easily find that the deference to be 
accorded congressional legislation is overcome by the extraordinarily 
weighty matter of constitutional dimension: ensuring that a fair and 
nonarbitrary procedure be used in determining that someone should be 
executed. 

If Furman is assumed applicable to the murder and rape provisions of 
the UCMJ, an analysis of the holding in Furman and subsequent death 
penalty cases becomes necessary to determine whether capital sentenc- 
ing procedures under the UCMJ are in compliance with the Supreme 
Court pronouncements. The decision in Furman v. Georgia,** eagerly 
awaited as the Supreme Court’s definitive holding on the constitutionality 
of the death penalty, resulted in confusion. By a 5—4 majority, the court 
held that “the imposition and carrying out of the death penalty in these 
cases constitute cruel and unusual punishment in violation of the Eighth 
and Fourteenth Amendments.” “4 Justices Douglas, Brennan, Stewart, 
White, and Marshall each filed separate opinions in support of the judg- 
ments. Since to Justices Brennan and Marshall the imposition of the 
sentence of death is unconstitutional per se, the opinions of Justices 
Douglas, Stewart, and White are critical to any analysis of the mandate of 
Furman. 

To Mr. Justice Douglas the eighth amendment’s proscription of cruel 
and unusual punishments “may acquire meaning as public opinion be- 
comes enlightened by a humane justice,” and “must draw its meaning 
from the evolving standards of decency that mark the progress of matur- 
ing society.” ** In this context Mr. Justice Douglas found that a death 
penalty statute is defective if it “discriminates by reason of race, religion, 
wealth, social position, or class, or if it is imposed under a procedure that 
gives room for the play of such prejudices.” “* A punishment is “cruel 
and unusual” if it is selectively applied to minorities, social outcasts, or 
unpopular persons that society is willing to see suffer, but is a punish- 
ment that society would not countenance to be applied generally across 
the board.*7 Mr. Justice Douglas agreed with former Attorney General 
Ramsey Clark that “‘[i]t is the poor, the sick, the ignorant, the powerless, 
and the hated who are executed,” 48 and the affluent strata of society are 
secure.*? Mr. Justice Douglas found this impermissible discrimination to 





43. 408 U.S. 238 (1972) (per curiam). 

44. Id. at 239-240. 

45. Id. at 242, citing Weems v. United States, 217 U.S. 349, 378 (1910). 
46. Id. 

47. Id. at 245. 

48. Id. at 251. 

49. Id. at 251-52. 
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be rooted in “capital sentencing procedures that are purposely con- 
structed to allow the maximum variation from one case to the next, and 
provide no mechanism to prevent that consciously maximized variation 
from reflecting merely random or arbitrary choice.” 5° Justice Douglas 
opined that these capital sentencing procedures provide no standards to 
govern the selection of the penalty, leaving to the judges or juries an 
“uncontrolled discretion,” with the life-or-death decision dependent 
upon mere whim.5! 

Mr. Justice Stewart held that death sentences are cruel when they 
excessively go beyond, “‘not in degree but in kind,” the punishments that 
the state legislatures have determined to be necessary, and are unusual 
when they are infrequently imposed.®? He indicated that in fact the death 
penalty was infrequently imposed for murder, and extraordinarily rarely 
for rape.®* The petitioners were subjected to a cruel and unusual punish- 
ment since they were among a “‘capriciously selected random handful” 
upon whom the death sentence had actually been imposed.*4 Mr. Justice 
Stewart concluded that “the Eighth and Fourteenth Amendments cannot 
tolerate the infliction of a sentence of death under legal systems that 
permit this unique penalty to be so wantonly and so freakishly im- 
posed.” 55 

To Mr. Justice White, the death penalty becomes cruel and unusual in 
the constitutional sense when it departs from the social ends it was 
deemed to serve (i.e., general deterrence) by being so seldom imposed it 
loses its deterrent effect, and amounts to a pointless and needless extinc- 
tion of life “‘with only marginal contributions to any discernible social or 
public purposes.” 5° Since there then remains no meaningful basis for 
distinguishing the few cases in which it is imposed from the many cases in 
which it is not, Mr. Justice White finds the imposition of death in these 
cases to constitute cruel and unusual punishment.5? 

It seemed reasonably clear from these opinions that the fatal flaw in the 
statutes of Georgia and Texas was the unguided discretion accorded the 
sentencing agency in deciding whether to impose the death penalty. The 
discretion then accorded juries in Georgia and Texas seems quite similar 





50. Id. at 11, 248-49. 
51. Id. at 253. 

52. Id. at 309. 

53. Id. 

54. Id. at 309-10. 

55. Id. at 310. 

56. Id. at 312. 

57. Id. at 313. 
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to the discretion that is accorded members during sentencing at a general 
court-martial referred as a capital case.5® 


IV. Tue SpeciaL REQUIREMENTs OF GREGG, PROFFITT, AND JUREK. 


The revised post-Furman state death penalty statutes generally fell into 
two categories: those statutes which removed discretion from the sen- 
tencing agency by making the death penalty mandatory upon convic- 
tion,®® and those statutes which provided standards or guidelines ® for 
use by the judge or jury in determining whether the death penalty would 
be imposed. The Supreme Court struck down the mandatory death pen- 
alty statutes of North Carolina and Louisiana,*! but upheld the “guided- 
discretion” statutes of Georgia, Florida, and Texas.®* The language of 
these latter three cases is crucial to an evaluation of the death penalty 
provisions of the UCMJ. 

Brief descriptions of the Supreme Court-approved statutory death pen- 
alty schemes of Georgia, Florida, and Texas are necessary to put the 
UCM] provisions into proper context. Georgia retained the death penalty 
for the crimes of premeditated murder, felony murder, rape, armed 
robbery, treason, aircraft hijacking, and kidnaping for ransom or where 
the victim is harmed.® Once a defendant has been convicted of a capital 
offense by a judge or jury, the second stage of a bifurcated trial is held. 
The death sentence may be imposed by the jury for aircraft hijacking or 
treason, in any case.® Otherwise, the jury must find, in writing, and 
beyond a reasonable doubt, the existence of at least one of ten statutory 





58. Justice Powell, in his dissenting opinion in Furman, noted that one of the effects of the 
Court’s decisions would be to void “numerous provisions” of the Uniform Code of 
Military Justice. Furman v. Georgia, 408 U.S. at 417-18. Justice Blackmun, however, 
was not so sure: “Also in jeopardy, perhaps, are the death penalty provisions in 
various Articles of the Uniform Code of Military Justice.”’ Furman v. Georgia, 408 U.S. 
at 412. Justice Rehnquist complained that: “My brothers DOUGLAS, BRENNAN, 
and MARSHALL would at one fell swoop invalidate laws enacted by Congress . . . 
and would consign to the limbo of unconstitutionality under a single rubric penalties 
for offenses as varied and unique as murder, piracy, mutiny, hijacking, and desertion 
in the face of the enemy.” 408 U.S. at 465. 

59. E.g., N.C. Gen. Stat. § 14-17 (Cum. Supp. 1975); La. Rev. Stat. Ann. § 14:30 (1974) 
(West). 

60. E.g., Ga. Cope Ann. § 2534.1 (1974). 

61. Woodsen v. North Carolina, 428 U.S. 325 (1976); Roberts v. Louisiana, 428 U.S. 351 
(1976). 

62. Gregg v. Georgia, 428 U.S. 153 (1976); Moffitt v. Florida 428 U.S. 292 (1970); Jurek v. 
Texas, 428 U.S. 262 (1976). 

63. Ga. Cope Ann. §§ 26-1101, 26-1902, 26-2401 (1972). 

64. Gregg v. Georgia, 428 U.S. 153, 163 (1976). 

65. Ga. Cope Ann. § 27-2534. 1(a) (Supp. 1975). 
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aggravating circumstances before it may impose the death sentence.® 
The judge instructs the jury to consider any mitigating or aggravating 
circumstances, and any statutory aggravating circumstances.® If the 
death sentence is imposed by the jury, a complete record of trial and a 
separate report by the trial judge are forwarded on appeal.® In addition 
to the conventional appellate process, there is an expedited direct review 
by the Supreme Court of Georgia and the possibility of executive clem- 
ency.®® 

Florida retained the death penalty for premeditated murder, and mur- 
der in the course of arson, involuntary sexual battery, robbery, burglary, 
kidnapping, aircraft piracy, use of a destructive device or bomb, or the 
unlawful distribution of heroin.7° Florida also employs the bifurcated 
trial.74 After conviction of a capital offense, the jury considers whether 
there exists any of seven statutory mitigating factors 7? or any of eight 
statutory aggravating factors.7* The jury is then directed to consider 





66. 428 U.S. 153, 164-65 (1976). In summary form, the aggravating circumstances are: 
(1) the defendant’s prior record of conviction for capital felony, or “substantial 
history of serious assaultive criminal convictions;” 
(2) felony murder; 
(3) knowingly created a great risk of death to persons in public by weapon or 
device; 
(4) murder for hire; 
(5) murder of judicial officers; 
(6) solicitation of murder or as agent or employee; 
(7) “offense horrible’—(torture, depravity, or aggravated battery); 
(8) murder of peace officer, corrections employee, or fireman engaged in perfor- 
mance of duty; 
(9) defendant in custody or confinement, or escapee; 
(10) murder to avoid lawful arrest. 
67. Ga. Cope Ann. § 27-2534.1(b) (Supp. 1975). 
68. Gregg v. Georgia, 428 U.S. 153 at 167. 
69. Id. at 168. 
70. Fira. Stat. ANN § 782.041)(a) (Supp. 1976-1977). 
71. Proffitt v. Florida, 428 U.S. at 248. 
72. The mitigating circumstances are: 
(1) no significant prior criminal history; 
(2) extreme mental or emotional disturbance at time of crime; 
(3) victim a participant or gave consent; 
(4) accomplice whose participation was relatively minor; 
(5) extreme duress or under domination of another; 
(6) impaired mental capacity; 
(7) age. 
73. The aggravating circumstances are: 
(1) committed while under sentence of imprisonment; 
(2) prior capital felony or violent felony; 
(3) knowing creation of great risk of death to many persons; 
(4) felony murder; 
(5) offense committed to avoid arrest or escape custody; 
(6) murder for hire; 
(7) offense committed to disrupt government function or law enforcement; 
(8) offense especially heinous, atrocious, or cruel. 
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whether sufficient mitigating circumstances exist to outweigh the ag- 
gravating circumstances.”* Based on this balancing process, the jury 
renders an advisory opinion by majority vote to the trial judge as to 
whether the sentence should be life imprisonment or death.75 The judge 
then reweighs the statutory aggravating and mitigating circumstances, 
and if the aggravating factors outweigh the mitigating factors in a manner 
“‘so clear and convincing that virtually no reasonable person could dif- 
fer,” the judge must sentence the defendant to death and make written 
findings to that effect.7° There is automatic review, including an inde- 
pendent review of the relevant factors by the Supreme Court of Florida.77 

The Texas statutory scheme retains the death penalty solely for the 
following categories of murder: of a police officer or fireman, for hire, of a 
penal institution employee, in a prison escape, and felony murder.7® Upon 
conviction, the jury considers two statutory questions: 7 (1) whether the 
evidence established beyond a reasonable doubt that the murder was 
committed deliberately and with the reasonable expectation that the 
death of the victim or another would result; and (2) whether the evidence 
established beyond a reasonable doubt that there was a probability that 
the defendant would commit criminal acts of violence that would consti- 
tute a continuing threat to society.®° If the jury finds that the state has met 
its burden of proof as to both questions, the death penalty is adjudged.*! 
If not, a life sentence is imposed.8? Additionally, the statute provides for 
an expedited review by the Texas Court of Appeals.®* 

Each of these statutory schemes was analyzed by the Supreme Court in 
terms of whether the sentencing procedures required by the statutes in 
question minimized the risk that the death penalty would be imposed in 
an “arbitrary and capricious” manner.®* The Court noted in Gregg that 
the sentencing agency’s discretion must be “suitably directed and 
limited,” must “be exercised in an informed manner,” and must take into 
account “the circumstances of the offense together with the character 
and propensities of the offender.” ®5 The Court continued that: 





74. Fra. Stat. Ann. § 921.141(3) (Supp. 1976-1977). 

75. Proffitt v. Florida, 428 U.S. at 248-49. 

76. Fra. Strat. Ann. § 921.141(3) (Supp. 1976-1977). 

77. Fra. Stat. Ann. § 921.141(4) (Supp. 1976-1977). 

78. Tex. Pena Cope Ann. tit. 5, § 19.03 (Vernon 1974). 

79. A third statutory question is asked, if applicable: “‘[I]f raised by the evidence, whether 
the conduct of the defendant in killing the deceased was unreasonable in response to 
the provocation, if any, by the deceased.” 

80. Tex. Cope Crim. Proc. Cope Ann., art. 37.071(b) (Vernon Supp. 1975-1976). 

81. Tex. Cope Crim. Proc. Cope Ann., art. 37.071(c), (e) (Vernon Supp. 1975-1976). 

82. Id. 

83. See Texas Cope Crim. Proc. Cope Ann. art. 37.071(f) (Vernon Supp. 1975-1976). 

84. See Gregg v. Georgia, 428 U.S. 153, 188 (1976). 

85. Id. at 189. 
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[t]he provisions of relevant information under fair procedural rules is 
not alone sufficient to guarantee that the information will be properly 
used in the imposition of punishment, especially if sentencing is 
performed by a jury. . . . [T]he problem will be alleviated if the jury 
is given guidance regarding the factors about the crime and the 
defendant that the State, representing organized society, deems . 
particularly relevant to the sentencing decision.®® 


Moreover, the Court emphasized that the risk of arbitrary and capricious 
capital sentencing would be minimized further by statutory provision for a 
meaningful appellate review process. 

The revised statutory schemes of Georgia and Florida met these re- 
quirements. The necessity of finding one or more statutory aggravating 
factors in Georgia, and the balancing of statutory aggravating and mitigat- 
ing factors in Florida, provided suitable direction and limitation to the 
sentencing agency, requiring the sentencing agency to focus on the 
circumstances of the crime and the character of the individual defendant. 
This was achieved by requiring the sentencing agency uniformly to con- 
sider those specific and limited matters which the state, representing 
society, deems to constitute sufficient aggravating circumstances to war- 
rant the imposition of death, rather than permitting death to be imposed 
by whatever standard the judge or jury deems proper. Considered with 
the extenuating and mitigating factors introduced by the defense, the 
judge or jury can make the sentencing decision with a minimal risk of 
acting in an arbitrary or capricious manner.®® The possibility of arbitrary 
sentencing is further reduced in both states by provision for meaningful 
appellate review. 





86. Id. at 192. 

87. Id. at 195, 198. 

88. In Georgia the sentencing agency is statutorily required to consider all matters in 
extenuation and mitigation. In Florida statutory mitigating factors are considered. 
This difference was found to be not of constitutional dimension, each system requiring 
the sentencing agency to focus on the character of the individual defendant. The Court 
seemed to express a preference, however, for the Florida scheme. See Gregg v. 
Georgia, 428 U.S. at 193-94. 
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The Texas capital statutes were upheld by the court on a somewhat 
different basis. There are no statutory aggravating or mitigating factors. 
The court found, however, that since Texas severely restricted the types 
of activity that could result in the death penalty being adjudged, statutory 
aggravating factors were not necessary. The very specificity and narrow 
range of capital crimes itself sufficiently directed and limited the discre- 
tion of the sentencing agency, focusing the attention of the sentencing 
agency on the circumstances of the crime. Further, the court found that 
the second statutory question asked the jurors on sentencing, that is, 
whether the jury found beyond a reasonable doubt that there was a 
probability that the defendant would remain a threat to society, gave the 
defendant his opportunity to present matters in extenuation and mitiga- 
tion, thus properly focusing the attention of the jury on the character of 
the individual defendant. 

It is highly probable that the underlying rationale for Gregg, Proffitt, 
and Jurek is Mr. Justice Douglas’ opinion in Furman.*® Justices Stewart 
and White were primarily concerned with arbitrariness in the imposition 
of death made apparent by the very rarity with which death was imposed, 
in contrast to the number of convictions for capital crimes.®° What effect 
the new “guided-discretion” statutes will have on the percentage of 
capital convictions that result in the imposition of the death penalty is 
uncertain. While the “‘guided-discretion” statutes provide a “meaningful 
basis” for distinguishing cases in which death is imposed from cases in 
which it is not, the statutes more specifically represent an attempt to 
meet the earlier objections to capital statutes raised by Mr. Justice 
Douglas. The core of Mr. Justice Douglas’ finding of unconstitutionality is 
an equal protection argument—that for the commission of similar capital 
crimes, the “affluent strata of society,” will not be sentenced to die, while 
those who are poor, uneducated, powerless, or traditionally subjected to 
discrimination on the basis of race, will more frequently be sentenced to 
die.*! The statutory factors of Georgia and Florida, and the narrow range 
of murders made capital in Texas, represent an attempt to fecus the mind 
of the judge or jury away from those discriminatory factors and toward 
more acceptable ones. 





89. Furman v. Georgia, 408 U.S. at 240. 
90. Id. at 306, 310. 
91. Id. at 251-52. 
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Thus, it appears that the essentials of a death penalty statute which 
complies with Furman and Gregg are: 


(a) A narrow range of specific capital offenses or an exposition of 
which specific aggravating factors merit imposition of the death 
penalty, thus permitting an informed decision; 

(b) A full opportunity for the defendant to present to the sentencing 
agency any matters in extenuation or mitigation he may have with 
direction to the sentencing agency to consider these matters; and 

(c) A meaningful appellate review. 


These essentials must be considered as to whether the limitations they 
impose on the discretion of the sentencing agency appear to reduce the 
play of discriminatory standards found by Mr. Justice Douglas to be used 
when sentencing agencies enjoy an unfettered discretion. If the death 
penalty provisions of Articles 118(1) and 120(a) 9? of the UCMJ meet these 
essentials, presumably they would be constitutional, notwithstanding the 
lack of statutory aggravating factors set forth in the Code.® 


V. PREREQUISITES FOR IMPOSING THE DEATH PENALTY UNDER THE UCMJ. 


It is apparent that the lack of a narrow range of specific capital offenses 
and the absence of specific aggravating factors are the crux of dhe 
problem of imposing capital punishment under the UCMJ. A defendant at 
a general court-martial enjoys a wide latitude in the presentation of 
matters in extenuation and mitigation.** Further, subsequent to the 
award of the death penalty at a general court-martial, a multi-tiered 
review is required by statute.%> Further, no sentence of death may be 
carried out pursuant to the provisions of the UCMJ without the approval 





92. UCMJ, article 12a) is a capital rape provision. In Coker v. Georgia, 433 U.S. 584 
(1977), the Supreme Court concluded that the imposition of the death penalty for the 
offense of rape of an adult woman is grossly disproportionate and excessive, and 
therefore cruel and unusual punishment forbidden by the eighth amendment. This 
decision in all probability invalidates per se the capital punishment provision of the 
Article. 

93. As the Court noted in Gregg: “We do not intend to suggest that only the above- 
described procedures would be permissible under Furman, for each distinct system 
must be examined on an individual basis.” Gregg v. Georgia, 428 U.S. at 195. 

94. See MCM, 1969 (Rev.), par. 75c. Further, the military judge is required to instruct the 
members that they must consider all matters in extenuation and mitigation in arriving 
at a proper sentence. 

95. The record would first be reviewed by the convening authority, an officer exercising 
general court-martial jurisdiction, UCMJ, art. 61, 10 U.S.C. § 861 (1976). The record 
would then be reviewed by a United States Court of Military Review, which, in 
addition to considering matters of law, may weigh the evidence, judge the credibility of 
witnesses, and determine controverted questions of fact. UCMJ art. 66(b), 10 
U.S.C. § 866(b) (1976). There is then a mandatory review by the United States Court of 
Military Appeals. UCMJ, art. 67 (b)(1), 10 U.S.C. § 867(b)(1) (1976). 
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of the President of the United States.9* The constitutional issue thus | de 
appears narrowed to whether the sentencing discretion of the members 97 wi 
of a general court-martial upon conviction of a capital offense, in a case he 
referred as capital by the convening authority,®® is adequately directed ral 
and limited, and exercised in a sufficiently informed manner, taking into cu 
account the circumstances of the offense. to 
Prior to retiring to consider the sentence, the members of the general de 
court-martial are instructed by the military judge. A commonly used pri 
guide provides the following instructions for the military judge to give to a 
the members concerning matters in aggravation and matters in extenua- bel 
tion and mitigation: agi 
You are further advised that, in determining an appropriate sen- - 
tence, you should consider the facts and circumstances of the of- a 


fense(s) of which the accused has been found guilty in this trial. 
Additionally, you must consider all matters in extenuation and miti- Do 
gation properly before the court. In this case, factors you should take 





into consideration include: ve 
ma 

(1) evidence admitted as to the background and character of the Fu 
accused; 

(2) the reputation or record of the accused in service for good be 
conduct, efficiency, fidelity, courage, bravery, other traits un 
which characterize a good airman. (You should also consider tio 
the evidence in aggravation introduced by the prosecution.) ag 
In summary, you should consider all the facts and cir- mt 
cumstances of this case, regardless of whether they were fac 
introduced before or after the findings, and adjudge a sen- ag} 
tence appropriate to the offense(s) of which the accused the 
stands convicted, as extenuated and mitigated by the other de 
matters presented for your consideration.®® roy 

In practice, a military judge might use this instruction as a model, er 
tailoring it to fit the circumstances of the specific case. Assuming, how- oy: 
ever, that the instruction given would essentially conform to this model, agi 
the guidance it provides to members considering whether to impose the as 
death penalty can be evaluated. Article 118(1), UCMJ, provides that eed 

in 
pli 
96. “No court-martial sentence extending to death . . . may be executed until approved 
by the President. He shall approve the sentence or such part, amount, or commuted 
form of the sentence as he sees fit."” UCMJ, art. 71(a), 10 U.S.C. § 871(a) (1976). 
97. Article 18, UCMJ, deprives a military judge sitting without members of the authority to + 
impose a death sentence. 
98. The convening authority may refer to a general court-martial as a noncapital case 100 
charges for which the death penalty would otherwise be an authorized punishment. 101 
See UCMJ, art. 18, 10 U.S.C. § 818 (1976). 102 


99. U.S. Air Force, Court-Martial Instructions Guide § 6-299 (1971). 
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death or imprisonment for life shall be suffered by ‘‘any person . . . who, 
without justification or excuse, unlawfully kills a human being, when 
he . . . has a premeditated design to kill. . . .” This statute covers a broad 
range of premeditated murders, committed under all conceivable cir- 
cumstances. There is no indication or guidance provided the members as 
to the circumstances under which premeditated murder warrants the 
death sentence and the circumstances under which it warrants life im- 
prisonment. The sample sentencing instruction directs the members to 
“consider the facts and circumstances of the offense(s)”’ introduced 
before or after the findings, to consider the prosecution’s evidence in 
aggravation, and to “adjudge a sentence appropriate to the offense(s) of 
which the accused stands convicted. . . .”” The discretion provided the 
members in deciding for life or death is here so broad as to leave 
substantial risk that the decision will be arbitrary or capricious, and 
possibly based on the type of factors deemed unacceptable by Mr. Justice 
Douglas. Since it appears that the sentencing agency’s discretion is not 
suitably directed and limited or exercised in a sufficiently informed 
manner, Article 118(1) probably does not comply with the requirements of 
Furman v. Georgia. 

Article 118(4), UCMJ, provides that death or imprisonment for life shall 
be suffered by “‘[a]Jny person . . . who, without justification or excuse, 
unlawfully kills a human being, when he . . . is engaged in the perpetra- 
tion or attempted perpetration of burglary, sodomy, rape, robbery, or 
aggravated arson. ...” This statute covers five specific kinds of felony 
murders. It is substantially equivalent to the second statutory aggravating 
factor in Georgia’s capital sentencing system,}©° and the fourth statutory 
aggravating factor in Florida’s capital sentencing system./® It focuses 
the attention of the members of the court-martial on the specific offenses 
deemed sufficiently grave to warrant a possible sentence of death, nar- 
rowing the attention of the members in much the same way that the 
narrow range of murders made capital by the Texas statutes excused the 
absence of statutory aggravating factors in the Texas capital-sentencing 
system.!°? By directing the minds of the members toward the specific 
aggravated nature of the murder in question, the possibility of arbitrary 
and capricious sentencing is minimized. Since it appears that the sen- 
tencing agency’s discretion is suitably directed and limited and exercised 
in a sufficiently informed manner, Article 118(4) seems to be in com- 
pliance with the requirements of Furman. 





100. Ga. Cope Ann. § 27—2534.1(b)(2) (Supp. 1975). 

101. Fra. Star. Ann. § 921.141(5) (d) (West Supp. 1976-1977). 

102. Indeed, felony murder is one of the narrow range of capital murders in the approved 
Texas system. See Tex. Penat Cope Ann. tit. 5, § 19.02(a) (3) (Vernon Supp. 1978). 
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Article 120(a), UCMJ, provides that “[aJny person . . . who commits an 
act of sexual intercourse with a female not his wife, by force and without 
her consent, is guilty of rape and shall be punished by death or such other 
punishment as a court-martial may direct.” This statute suffers from the 
same deficiencies as the premeditated murder statute. It includes the 
crime of forcible rape committed under all possible circumstances. There 
is no indication or guidance provided the members as to the cir- 
cumstances under which forcible rape warrants the death sentence, and 
the circumstances under which it warrants a lesser punishment. The 
unfettered discretion accorded the sentencing members in a capital rape 
case is even wider than that accorded members in a capital murder case, 
for there are no limitations whatever on the sentence which may be 
adjudged. Additionally, a capital rape case may appear to provide an even 
greater opportunity for arbitrary and capricious sentencing based on 
those impermissible sentencing factors cited by Mr. Justice Douglas in 
Furman.'®? Consequently, for the same reasons that Article 118(1) was 
opined to not be in compliance with Furman’s requirements, Article 
120(a) does not appear to meet the standard. 


VI. Conc.usion. 


In summary, it is concluded that only two capital articles of the UCMJ 
appear to be invalid under the doctrine of Furman v. Georgia. Furman 
apparently is not applicable to those capital articles of the Code which 
denounce purely military offenses. In light of Coker v. Georgia, con- 
forming Article 120(a) to Furman is pointless, since capital punishment 
for rape is, per se, cruel and unusual. In order to bring Article 118(1) into 
compliance with Furman, the Code should be amended to require the 
sentencing agency, i.e., the court members, to consider statutorily im- 
posed aggravating and mitigating factors before awarding the punishment 
of death. A straightforward and Supreme Court-approved manner of 
achieving this compliance would be to use the aggravating circumstances 
and mitigating circumstances of the murder statute of the Model Penal 
Code,’ modifying its provisions as appropriate to meet the specialized 
needs of the military. A sample modification to the UCMJ is easily 





103. Particularly if the issue of race is involved. The historical record of execution in the 
Southern States of blacks convicted of rape is notorious. 

104. 433 U.S. 584 (1977). 

105. ALI Monet Penat Cope § 210.6 (1962 Draft). 
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constructed.) It is submitted that amendment of the Code at the earliest 
practical opportunity should be undertaken, as the alternative to amend- 
ment is probably the Supreme Court’s reversal of any death sentence, no 


matter how 


warranted, imposed for a violation of Article 118(1) in its 


current form. 





106. 10 U.S.C. § 918 might be amended to add the following: (5) If a guilty finding under 
clause (1) is entered, the determination whether sentence of death shall be imposed 
shall be in the discretion of the members. In exercising such discretion, the members 
shall take into account the aggravating and mitigating circumstances herein enumer- 
ated and any other facts deemed relevant but shall not impose sentence of death 
unless they find unanimously and beyond a reasonable doubt, in writing, the existence 
of at least one of the aggravating circumstances enumerated herein. 

A. Aggravating Circumstances 


(i) 


(ii) 


(iii) 


(iv) 
(v) 
(vi) 
(vii) 


The murder was committed by a service member actually serving a sentence 
to confinement at hard labor awarded by a general court-martial or a special 
court-martial. 

The defendant was previously convicted of an offense punishable by impris- 
onment for five or more years pursuant to the Table of Maximum Punish- 
ments, Manual for Courts-Martial, 1969 (Rev.). 

At the time the murder was committed the defendant also caused the death 
of another person. 

The defendant knowingly created a great risk of death to many persons. 

The murder was of another person subject to this Chapter, in time of war. 
The murder was committed for pecuniary gain. 

The murder was especially heinous, atrocious or cruel, manifesting excep- 
tional depravity. 


B. Mitigating Circumstances 


(i) 
(ii) 


(iii) 


(iv) 


(v 


(vi) 


(vii) 


The defendant has no significant history of prior criminal activity. 

The murder was committed while the defendant was under the influence of 
extreme mental or emotional disturbance. 

The victim was a participant in the defendant’s homicidal conduct or 
consented to the homicidal act. 

The murder was committed under circumstances which the defendant 
believed to provide a moral justification or extenuation for his conduct. 
The defendant is a principal under Article 77, Uniform Code of Military 
Justice, in a murder committed by another person and his participation in 
the homicidal act was relatively minor. 

The defendant acted under duress or under the domination of another 
person. 

At the time of the murder, the capacity of the defendant to appreciate the 
criminality of his conduct or to conform his conduct to the requirements of 
law was impaired as a result of mental disease or defect or intoxication. 
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Impeachment of the Accused at the Presentencing Stage of 
Trial: Do the Miranda-Tempia Warnings Apply? 


Commander Alan E. Michel, JAGC, USN* 


The author opines that, in spite of several cases which seem to 
contradict him, United States v. Caiola, 18 U.S.C.M.A., 40 
C.M.R. 48 (1969) has continued vitality, and, as a result, the use 
for impeachment of unwarned pretrial statements by an accused 
against the accused in the presentencing portion of the trial by court 
martial is permissible. 


In United States v. Caiola,' decided before the 1969 revision to the 
Manual for Courts-Martial, United States ,? the accused, during the pre- 
sentencing portion of the court-martial, testified that he desired to remain 
on active duty with the U.S. Army, presumably in an effort to convince 
the court that he should not be awarded a punitive discharge. Upon 
cross-examination, the trial counsel sought to elicit from the accused an 
admission, that, while in pretrial confinement at the stockade, he had 
indicated in a questionnaire that he did not desire to finish his obligated 
service.* Without expressly admitting such action, the accused chose to 
offer an explanation for his conduct, and at no time did his trial defense 
counsel interpose an objection. 

On appeal, appellate defense counsel argued that the Caiola’s pretrial 
statement as to his desire to complete his military obligation was a 
product of a custodial interrogation and, citing United States v. Tempia* 
and United States v. Lincoln, was inadmissible at trial without a showing 
that the warning requirements of Tempia were met, notwithstanding the 





*The author is currently serving as a Judge of the U.S. Navy Court of Military Review. This 
article was written while he was serving as Circuit Judge, Navy-Marine Corps Trial Judiciary, 
WESTPAC SOUTH Judicial Circuit. He received the B.A. degree from the University of 
Mississippi in 1960, the J.D. degree from the University of Mississippi in 1971, and the LL.M. 
degree from the University of Miami in 1974. He is a member of the Bars of Mississippi, the 
Supreme Court of the United States, the U.S. Court of Military Appeals, and the Federal 
District Court for the Northern District of Mississippi. 


1. 18 U.S.C.M.A. 336, 40 C.M.R. 48 (1969). 
2. Hereinafter “MCM”. e 

3. 18 U.S.C.M.A. at 337, 40 C.M.R. at 49. 
4. 16 U.S.C.M.A. 629, 37 C.M.R. 249 (1967). 
5. 17 U.S.C.M.A. 330, 38 C.M.R. 128 (1967). 
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absence of objection by trial defense counsel. In the view of appellate 
defense counsel, it mattered not at all that the evidence described as 
having been impermissibly secured from the accused did not relate 
directly to the offenses with which he was charged; rather, the defense 
sought to establish a rule that unwarned statements should be barred 
“where the answers gained damage the accused at trial,” © without 
regard to the use to which the prosecutor intends to put the statements 
during the court-martial. 

After initially conceding, arguendo, that the statement used against 
Caiola at trial was obtained in a custodial environment, thus ostensibly 
triggering the warning requirements of Tempia, Judge Darden, writing 
the majority opinion, noted the differences between the sentencing func- 
tion of civilian criminal courts and that function as performed by court- 
martial.7 He went on to state that existing statutory provisions provided a 
more expansive framework within which information relative to the 
court-martial-sentencing function could be brought to the attention of the 
sentencing entity.® Finally, he underlined the recognition in Tempia and 
Lincoln that statements obtained from an accused who is in custody may 
not be used against the accused at trial ‘“‘whether the objective of the 
statements used was to show guilt or to attack credibility in regard to the 
merits” ® unless the Government first establishes the voluntariness of the 
statements in compliance with Miranda v. Arizona?® and Tempia. With 
this as a predicate, the decision of the Board of Review was affirmed with 
Judge Darden relying upon Walder v. United States for the proposition 
that evidence obtained from criminal suspects in an unlawful manner by 
police officers is admissible where such evidence is used solely to under- 
cut the declarant’s credibility when the declarant chose at trial to intro- 
duce affirmatively evidence which exceeded mere denial of criminal 
complicity in the crime charged.!” 

It is the author’s opinion that, notwithstanding cavalier conclusions to 
the contrary,!* Caiola still stands for the proposition that illegally ob- 
tained evidence may be introduced for the limited purpose of impeach- 
ment of the accused during the presentencing stage of the court-martial. 





6. 18 U.S.C.M.A. at 337, 40 C.M.R. at 49. 

7. Id. at 338, 40 C.M.R. at 50. 

8. Id., 40 C.M.R. 50 (citing MCM 1951, pars. 75a and 75c(1). These provisiens were 
carried forward and incorporated into the revised edition, MCM, 1969 (Rev.) virtually 
devoid of change). See Analysis of Contents, Manual for Courts-Martial, United 
States, 1969, Revised Edition, Department of the Army Pamphlet No. 27-2 (July, 1970) 
at 13-5 to 13-6. 

9. 18 U.S.C.M.A. at 338, 40 C.M.R. at 1 (citing Lincoln.) (emphasis supplied). 

10. 384 U.S. 436 (1966). 

11. 347 U.S. 62 (1954). 

12. 18 U.S.C.M.A. at 339, 40 C.M.R. at 51. 

13. See, e.g., Lederer, Rights Warning in the Armed Services, 72 Mu. L. Rev. 1 (1976). 


76 


JA 


ing 
po: 


col 
Ca 


via 


be 
ex] 
his 
res 
jud 
of. 
of 

ad 
Ste 


ple 
dec 
the 
pal 
obj 
ext 
pre 
cri 
ren 


fac 
pet 
act 
un 
an 


re 
lly 
ed 


»). 


JAG Journal e XXXII 


This article initially surveys pertinent federal decisional law concern- 
ing the admissibility of admittedly illegally obtained evidence for pur- 
poses other than prosecution of the case on the merits in conjunction with 
a synopsis of various uniform and model codes and rules of evidence 
concerning the subject matter. Additionally, an analysis of the few pre- 
Caiola cases will be presented and, finally, the article examines the 
viability of Caiola in the wake of United States v. Jordan. '4 


I. Use or ILLEGALLY OBTAINED EviIDENCE FOR IMPEACHMENT PURPOSES IN 
FEDERAL AND STATE CRIMINAL TRIALS 


‘“‘We are well on our way to forbidding any utterance of an accused to 
be used against him unless it is made in open court.” These words, 
expressed in apparent despair by then-Circuit Judge Warren E. Burger in 
his partial dissent in an oft-overlooked case,'® portended an inevitable 
result. This sentiment stemmed from what Burger saw as a natural 
judicial consequence of Miranda v. Arizona** consisting of the production 
of intricate procedural rules which, in application, hampered the efforts 
of law enforcement personnel—as well as those of even the most able 
advocates and jurists. Three years later, as Chief Justice of the United 
States, he had an opportunity in Harris v. New York,*" at least in some 
measure, to control a situation viewed by some as having gotten com- 
pletely out of hand. In Harris, the Court chose to ignore the fact that its 
decision may have sanctioned activity which runs completely counter to 
the belief that convictions in criminal cases, which are based wholly or in 
part upon confessions or admissions obtained in contravention of law, are 
objectionable because their admission would foster a system subject.to 
extreme abuse.!® Nonetheless, judicial barriers previously erected to 
preclude the admissibility of testimonial evidence, obtained from the 
criminal accused through illegal police procedures, were at least partially 
removed as a result of Harris. 

When the Court undertook to decide Harris, it had to face squarely the 
fact that the evidence which aided the prosecution in obtaining the 
petitioner’s conviction in state court was the product of unlawful police 
activity.'® Harris had been charged with the sale of narcotics to a police 
undercover agent on two separate occasions. The agent testified at trial 
and was essentially the only witness against the accused.”° At the conclu- 





14. 20 U.S.C.M.A. 614, 44 C.M.R. 44 (1971). 

15. Frazier v. United States, 419 F. 2d 1161, 1176 (D.C. Cir. 1969). 

16. 384 U.S. 436 (1966). 

17. 401 U.S. 222 (1971). 

18. Haynes v. Washington, 373 U.S. 503, 519 (1963). 

19. 401 U.S. at 223-24. 

20. Id. at 223; another officer testified with respect to collateral details of the sales; a third 
officer’s testimony related to chemical analysis. 
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sion of the state’s case-in-chief, the accused testified in his own behalf 7? 
and repudiated the first transaction while, at the same time, describing 
the second transaction as a deception wherein the subject of the “sale” 
was two glassine bags containing baking powder.” On cross examination, 
Harris was asked whether or not he had made certain statements to the 
police subsequent to his arrest which specifically related to these events. 
In response, he indicated that he did not remember. He was confronted 
with the statements, and the court gave a limiting instruction to the jury 
to the effect that the statements, which the prosecution sought to attrib- 
ute to the defendant, could not be used as evidence of guilt, but were to 
be restricted only to the issue of credibility. Notwithstanding this instruc- 
tion, Harris was convicted of the offense relating to the second drug 
transaction. 

In Harris, Chief Justice Burger, writing for the majority,2* was quick to 
characterize as dicta those comments in Miranda*4 which indicated that 
statements of the accused which were obtained by illegal police activity 
were inadmissible for any purpose.2> Seemingly preoccupied with the 
notion of the untruthfulness of a statement made by the accused in court 
which is contradicted by his out-of-court statement,?® the majority 
avowed that perjured testimony should not be allowed to stand uncon- 
tradicted merely because illegal police action had produced evidence 
which, but for the illegality, the prosecution would have had available as a 
countervailing weapon.?”? Characterizing the prosecution’s use of Harris’ 
prior statements as merely a part of “traditional truth-testing devices of 
the adversary process,” 28 the majority indicated its view by an example. 
It asserted that an accused, having confessed to a homicide and led the 
police to the victim under circumstances which would make his confes- 
sion inadmissible, should not be allowed to deny, unopposed by way of 
testimony at trial, his prior statements.?® The opinion tends to overlook a 





21. The common law disability which precluded a defendant in federal court from taking 
the witness stand has long been abrogated by statute and case law. See 18 U.S.C. 3481 
(1976) (original version at ch. 37, 20 Stat. 30 (1878)). Bruno v. United States, 308 U.S. 
287 (1939). The same is true in state court prosecutions. See 2 Wicmore, EvipENcE § 
448 (3d ed. 1949) (collecting statutes and cases); McCormick, Evipence § 65 at 144 (2d 
ed. 1972); 58 Am. Jur. Witnesses § 106 (1948). 

22. 401 U.S. at 223, 226. 

23. Joining in the opinion were Justices Harlan, Stewart, White and Blackmun. Justice 
Brennan filed a dissenting opinion joined by Justices Douglas and Marshall; Justice 
Black dissented without opinion. 

24. The view has also been favored by some scholars. See, e.g., 2 Wricut’s, FEDERAL 
Practice AND Procepure: Criminal § 408 at 110 (1969). 

25. 401 U.S. at 224. 

26. Id. at 224-25. 

27. Id. at 224. 

28. Id. at 225. 

29. Id. at n. 2. 
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distinction. In the hypothetical case, complicity was demonstrated by 
words and an act. The latter serves to add credibility to the former. 

On the facts under consideration in Harris, only statements were 
involved. The net effect of allowing the jury to hear the out-of-court 
statements allegedly attributable to the accused was to put the word of a 
police officer against that of the defendant, aptly noted by the minority 
opinion as being highly prejudicial in such a context, especially when the 
officer’s testimony did not convince the jury respecting the first offense 
charged.°° Had the jury not heard the substance of the statements, it 
would have been free to decide the ultimate issue upon in-court credibil- 
ity without having to resort to the much-denounced practice of attempting 
to consider the statements only in regard to the issue of credibility. 

The majority opinion points out that Harris did not claim that the extra 
judicial statements were involuntary or coerced, intimating that a differ- 
ent issue would be raised had this been asserted.*! Implicit in this 
observation is that, since the petitioner made no move to challenge the 
statements on either of these bases, the statement must be viewed as 
being trustworthy. As such, exclusion on the basis of restraining imper- 
missible police conduct would be unwarranted and the antithesis of the 
rationale underlying the judicially created exclusionary rule. As asserted 
by the dissenters, however, deterring illegal police conduct is not the 
main objective of the courts in these cases; rather, it is the preservation of 
the adversary system with its inherent respect for the dignity of 
citizens—upon which the fifth amendment is predicated.°2 As such, 
admissibility of evidence should not be determined on the basis of con- 
siderations which tend to undermine recognized social objectives since to 
do so would encourage lawlessness.** 

The possibility of such illegal activity is discounted by the majority 
opinion in Harris which indicates a disinclination to expand the Weeks *4 
doctrine to include impeachment situations. It does this by placing re- 
liance on the rationale of Walder v. United States*® where prosecution 





30. Id. at 229 n. 2. 

31. The opinion conditions the utilization of evidence, rendered inadmissible by police 
failure to follow the dictates of Miranda, on the requirement that the traditional 
standards regarding confessions have to be met. Jd. at 224. Overlooked in this regard 
is the recognition in Miranda that while statements made during incustody interroga- 
tion might not be thought of as involuntary in traditional terms, custodial interrogation 
was deemed to be inherently coercive, Miranda v. Arizona, 384 U.S. 436, 457-58 
(1966), and, thus, statements obtained without adequate safeguards should be viewed 
as being untrustworthy. 

32. 401 U.S. at 231-32. 

33. Id. at 232. 

34. Weeks v. United States, 232 U.S. 383 (1914), announced the judicial rule that in a 
federal prosecution, the fourth amendment barred the use of evidence secured 
through an illegal search and seizure. 

35. 347 U.S. 62 (1954). 
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witnesses were allowed to testify to contradictory statements made by the 
accused during direct examination.*® While it is true that “the Fourth and 
Fifth Amendments run almost into each other,” °7 the Harris majority 
fuses them completely. The “illegal method”’ referred to in Walder ,* and 
quoted with approval in Harris ,*° achieved that status due to a violation of 
the command of the fourth amendment. To utilize such rationale to defeat 
a claim for relief which is grounded entirely on the fifth amendment 
would seem to go far afield. The implication seems inescapable that the 
Harris majority was attempting both to reestablish the vitality of 
Walder—which stood threatened in the wake of Miranda—and to restrict 
severely the scope of application of the rule of the latter case. 

To do this, the majority in Harris had to dispose of the sole remaining 
argument of the dissenters who obviously saw little hope that Miranda 
would be dispositive of the issue raised by the appellant in Harris. As 
their main thrust, the minority in Harris sought to distinguish the case 
from Walder on the facts, characterizing that case as involving collateral 
matters, whereas the instant case involved matters which were directly 
concerned with the crime charged.*° The majority summarily disposed of 
that contention with the view that it was nonpersuasive, adding that 
sufficient deterrence to illegal police activity is realized by precluding the 
prosecution’s use of the tainted evidence in its case-in-chief,*! thereby 
clearly indicating that the use of such evidence could be freely resorted to 
during other phases of trial. 

The concern of the Harris dissenters was aptly illustrated the following 
term when essentially the same Court 4? denied certiorari in Riddle v. 
Rhay ** which also involved statements made by an accused while in 
police custody. This time, however, instead of the statements relating to 
an act, as was the case in both Harris and Walder, the central issue at 
trial was that of intent. In Riddle, the petitioner was charged with 
shooting a neighbor in the foot during an argument over the conduct of the 
latter’s dog. After Riddle testified that he did not intend to discharge the 
weapon and that he did not have his finger on the trigger when it did 
discharge, the prosecution was allowed to put before the jury another 





36. The Harris majority erroneously noted that physical evidence was utilized for this 
purpose. Compare 401 U.S. at 224 with 347 U.S. at 64. 

37. Boyd v. United States, 116 U.S. 616, 630 (1886). 

38. 347 U.S. at 65. 

39. 401 U.S. at 224. 

40. Id. at 227. 

41. Id. at 225. 

42. Justices Powell and Rehnquist had by this time taken the seats formerly occupied by 
Justices Harlan and Black. Since only Justice Harlan had voiced assent in Harris, any 
realignment could tend to alter the disposition of similar cases, although such would 


appear to be remote. 
43. 79 Wash. 2d 248, 484 P.2d 907, cert. denied, 404 U.S. 974 (197). 
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statement allegedly attributable to the defendant. The substance of that 
statement, given to the police, was that Riddle cocked the hammer and 
pulled the trigger, intending only to scare the neighbor.*4 In dissent to the 
order denying certiorari Justice Douglas, joined by Justice Brennan, 
asserted that this latter statement was, in essence, a direct admission of 
the very point at issue. Further, the disclosure of the statement to the 
jury, although offered for the mere purpose of undermining the defen- 
dant’s credibility, ‘““was certain to have a prejudicial, if not conclusive, 
effect on the jury,” “ the same point made in the Harris dissent.*® It is 
clear that the Riddle dissenters now saw as a reality that which was 
presaged in Harris. Thus, it could be contended that any incentive that 
law enforcement authorities might have had to safeguard an accused’s 
fifth amendment rights by compliance with the dictates of Miranda 
evaporates with the knowledge of police interrogators that they may take 
calculated risks—in light of Harris “‘and that any statement they are able 
to extract from a subject in custody will be available for use against him if 
he elects to testify on the merits at trial.’’ 47 To allow such a practice, in 
the view of Justice Douglas, would be to place undeserved credence in 
the trustworthiness of such utterances.** Be that as it may, the point 
remains that such statements may be lawfully used by the prosecution so 
long as that use is not part of the government’s case-in-chief, irrespective 
of the trustworthiness of the statements under-any definition. 

A similar issue of trustworthiness was presented when Justices Doug- 
las and Black dissented without opinion in Walder. There, the petitioner, 
like Harris, was convicted of selling narcotics to police agents. As the 
only defense witness, the accused testified on direct examination that he 
had never sold or possessed illegal drugs. The same assertion was made 
in response to questions propounded during cross-examination. At this 
point, over defense objection, the accused was queried concerning 
narcotics which had been seized unlawfully from his home two years 
earlier. After the defendant reiterated denial of possession, the prosecu- 
tion was allowed to prove the prior possession through the testimony of 
two police witnesses.4® The jury received a limiting instruction and the 
accused was convicted. 





44. 404 U.S. at 974 (dissenting opinion). 

45. Id. at 975. 

46. 401 U.S. at 229 n. 2. 

47. 404 U.S. at 976 (emphasis added). 

48. Id. at 977. This is the precise point which was overlooked by the majority in Harris. 
See note 31, supra, and accompanying text. 

49. 347 U.S. at 64. Unlike Harris, the contradictory evidence was elicited from two police 
officers who testified concerning both the act and chemical analysis. See note 10, 
supra, and accompanying text. 
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Writing for the seven-member majority, Justice Frankfurter addressed 
the issue of whether or not the exclusionary rule embraced situations 
such as the one presented where illegally obtained evidence was utilized 
at trial for purposes other than the prosecution’s case-in-chief. After 
reviewing the authorities which supported the rule,5° the majority recited 
the language which was persuasive to the Harris majority to the effect 
that, while the prosecution may be precluded from affirmative use of 
illegally obtained evidence, that same illegality should not be allowed to 
prevent contradiction of the accused who resorts to untruths in his trial 
testimony.®! Unlike the situation in Harris, however, here there was 
credible evidence from which the Court could conclude that that defen- 
dant’s direct testimony was false. That evidence consisted of a sworn 
affidavit made by the accused in connection with a pretrial motion to 
suppress while admitting possession as evidence in the previous case the 
narcotics which had been seized unlawfully.5? As a sworn affidavit pre- 
sented by the accused, the information contained therein rightly deserved 
a presumption of trustworthiness.®* In that nothing was evident which 
would cast doubt upon this presumption, the conclusion was inevitable 
that the accused’s trial testimony was, indeed, perjured. Thus, while the 
trustworthiness of an accused’s prior statements played a part in the 
Court’s decisions in both Harris and Walder, such was demonstrated by 
the evidence in the latter, while being merely assumed in the former. 

In disposing of the problem presented in Walder, the majority took 
pains to distinguish Agnello v. United States .54 In Agnello, the accused 
was also convicted of offenses involving narcotics possession. Sub- 
sequent to the presentation of the prosecution’s case, the defendant 
testified on the merits without reference to either the narcotics that were 
involved in the case, or to any other matter dealing with narcotics. On 
cross-examination, the accused denied that he had ever seen narcotics 
before, whereupon the prosecution was allowed to introduce a can of 
cocaine that was the product of an illegal search and seizure. On appeal, 
the Court reversed the conviction, stressing that in his testimony the 
accused merely denied complicity, which he had every right to do, free 
from the prejudice of the tainted evidence.*> On the other hand, the 





50. 347 U.S. at 64-65. 

51. Id. at 65. 

52. Id. at 64 n.1. 

53. Cf. Miranda v. Arizona, 384 U.S. 436, 461 (1966) (comparison of judicial investigation 
with in-custody police interrogation). 

54. 269 U.S. 20 (1925). 

55. The Court held: “he did nothing to waive his constitutional protection or to justify 
cross-examination in respect of the evidence claimed to have been obtained by the 
search. As stated in Silverthorne Lumber Co. v. United States, [251 U.S. 385, 392 
(1920)] ‘The essence of a provision permitting the acquisition of evidence in a certain 
way is that not merely evidence so acquired shall not be used before the court, but that 
it shall not be used at all.’ ” 269 U.S. at 35. 
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Walder majority 5* opined that, since the accused went beyond a mere 
denial of complicity in the crime with which he was charged, and instead 
chose to raise the issue of prior non-involvement with narcotics, he was 
thereby precluded from preventing the prosecution from utilizing the 
otherwise-inadmissible evidence to attack his credibility.57 To lend 
support for his rationale, Justice Frankfurter relied on language from 
Michelson v. United States.*® On its face, Michelson tends to bolster the 
proposition that by testifying regarding matters beyond a mere denial of 
the elements of the case against him,5® the accused opens the door to a 
valid prosecutorial attack on his credibility. Michelson, however, did not 
involve the impeachment of an accused who had elected to testify, but 
rather the impeachment of a character witness called by the accused for 
the purpose of establishing that the latter’s reputation was incompatible 
with the commission of the crime charged. The important distinction 
between the rights of an ordinary witness and those of an accused who 
elects to testify on his own behalf ®° casts substantial doubt on the 
wisdom of extrapolating the Michelson rule to allow the Government to 
impeach the accused with illegally obtained evidence. 

The decision in Walder has been criticized both on conntiontioniil 
grounds and on the basis that it violates the rule which prohibits con- 
tradiction on a collateral matter.*! Further, lower courts were not in the 
least loathe to abandon its teachings, especially where the line between 
direct and collateral matters were less than distinct.®? Other courts 
shrank from the decision on the premise that the rule therein embodied 
was easier in the elucidation than in the application.** For some time 
after the decision in Miranda, numerous courts questioned the validity of 
Walder.** While the decision in Harris would seem to revitalize 
Walder—notwithstanding Miranda —some minor inconsistencies tend to 





56. Per Frankfurter, J. 

57. 347 U. S. at 65-66. 

58. 335 U.S. 469 (1948) cited, at 347 U.S. at 65 n. 3. Justice Frankfurter filed a concurring 
opinion in Michelson. See 335 U.S. at 487. 

59. “The price a defendant must pay for attempting to prove his good name is to throw 
open the entire subject which the law has kept closed for his benefit and to make 
himself vulnerable where the law otherwise shields him.” 335 U.S. at 479. 

60. See 2 Wricht’s, Feperat Practice AND ProcepurE: Criminat § 407, at 105 (1969). 

61. Wicmore, Evipence § 15 (3d ed. Supp. 1972). 

62. See, e.g., United States v. Birrell, 276 F. Supp. 798, 817 n. 23 (S.D.N.Y. 1967) 
(collecting cases). 

63. See, e.g., States v. Brewton, 422 P. 2d 581 (Ore. 1967), cert. denied, 387 U.S. 943 
(1967). 

64. See, e.g., Agius v. United States, 413 F. 2d 915 (Sth Cir. 1969); United States v. Fox, 
403 F. 2d 97 (2d Cir. 1968); Groshart v. United States, 392 F. 2d 172 (9th Cir. 1968); 
Proctor v. United States, 404 F. 2d 819(D.C. Cir. 1968); Wheeler v. United Siates, 382 
F. 2d 998 (10th Cir. 1967); United States ex rel. Hill v. Pinto, 394 F. 2d 470, 476 n. 14 
(3d Cir. 1968) (collecting cases). 
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mar such a conclusion. In Walder, the evidence used for impeachment 
purposes was related to a different activity from that which formed the 
basis of the offense for which the accused was standing trial. The evi- 
dence that was similarly utilized in Harris related directly to the offense 
charged. In Walder, the underlying physical evidence was obtained pur- 
suant to an illegal search and seizure; the testimonial evidence in Harris, 
on the other hand, was produced by way of proscribed police custodial 
activity. More importantly, however, the evidence used against the de- 
fendant in Walder—an affidavit filed by the accused—had the important 
characteristic of presumptive trustworthiness, which was absent in Har- 
ris. It was just such a proceeding that formed the factual basis for another 
case, which, although seemingly unrelated, requires scrutiny. 

In Simmons v. United States,® three defendants, including one Garrett, 
were tried for armed robbery. Prior to trial, Garrett moved to suppress 
the admissibility of a suitcase that contained items implicating him in the 
commission of the offense charged. To meet the threshold requirement of 
standing to object to the use of the physical evidence, Garrett testified at 
the pretrial hearing that the suitcase was similar to one he had owned and 
that some of the items found therein belonged to him. The suppression 
motion was denied, and Garrett’s testimony was ultimately admitted for 
use against him during the prosecution’s case-in-chief. 

The issue of standing was basic to the problem faced by the Court in 
this case. Writing for the six-member majority, Justice Harlan reviewed 
the judicially announced prerequisites that an accused must meet in 
order to establish standing, those being that he was either the owner or 
possessor of the property illegally seized, or that he had a possessory 
interest in the premises which were the situs of the unlawful police 
activity. The majority went on to say that these requirements had been 
altered so that an accused was relieved of the responsibility to establish 
standing where the evidence seized was an essential element of the crime 
charged or where the defendant was lawfully on the searched premises at 
the time when the search took place; ® in such cases the government was 
to be affirmatively precluded from asserting that the accused lacked the 
standing requisite to challenge the use against him at trial of the evidence 
thus unlawfully secured. As to cases falling squarely within these param- 
eters, an accused would be relieved of the necessity of having to testify at 
any pretrial suppression hearing, thereby risking his testimony being 
used against him at trial. This was necessitated by what the Court had 
viewed as an intolerable dilemma that severely limited an accused’s 
ability to defend himself, especially in cases involving possessory of- 
fenses, because the very testimony needed to establish standing would 





65. 390 U.S. 377 (1968). 
66. Id. at 389-90. 
67. Id. at 390 citing Jones v. United States, 362 U.S. 257 (1960). 
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also prove an element of the offense.® The situation in Simmons, how- 
ever, did not come within the relatively narrow scope of the Jones deci- 
sion. Here, Garrett was neither present when the physical evidence was 
seized, nor was he invested with a possessory interest in the premises. 
Since the evidence seized was not an essential element of the robbery 
charge, the accused was denied presumptive standing. In such a position, 
the defendant was forced to establish affirmatively the requisite standing 
or suffer the consequences that the illegally obtained evidence would be 
used against him at trial, a reality acknowledged but not precluded by the 
Jones decision.®® 

At the core of the accused’s dilemma in such cases is not only the 
nature of the evidence seized but, more importantly, the nature of the 
crime charged. In Sim:nons, had the accused been tried for the crime of 
receiving or concealing stolen property, the contents of the suitcase 
would have been an essential element of the crime and the accused would 
not have been forced into the situation in which Garrett found himself. 
The real distinction to be addressed, therefore, is that between posses- 
sory and non-possessory crimes, an issue which was not highlighted by 
the respective Courts in either Harris or Walder, but which required 
consideration by the Court in Simmons.7° There the Court fashioned a 
rule which, although probably intended to supplement the rule an- 
nounced in Jones, is patently more sweeping in its application.7! The 
rationale which underlies the formulation of this new rule is that an 
accused should not have to suffer the “‘undeniable tension” of having to 
choose between protections afforded by two different constitutional pro- 
visions.” Such a situation was viewed to transcend that presented where 
the accused gives up a mere benefit to secure the protection afforded him 
by the Constitution,”* the implication being that this was a blatant form of 
coercion, especially in view of the fact that the testimony of the accused 
at the hearing on the suppression motion will usually be foreclosed from 
trial use only where the motion is granted.74 Such coercion, which serves 
collaterally to undermine the purposes sought to be served by the 





68. Id. at 391. 

69. 362 U.S. 257, 262 (1960). 

70. 390 U.S. at 391-92. 

71. “We therefore hold that when a defendant testifies in support of a motion to suppress 
evidence on Fourth Amendment grounds, his testimony may not thereafter be admit- 
ted against him at trial on the issue of guilt unless he makes no objection.” Jd. at 394 
(emphasis added). 

72. Id. at 393-94. 

73. Id. at 394. Although not relied on by the Court, the reference to language in Garrity v. 
New Jersey, 385 U.S. 493, 496, 498 (1967) is obvious. 

74. 390 U.S. at 392-93. 
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exclusionary rule, tends to vitiate. the voluntariness of the accused’s 
statements.75 

The trustworthiness of the statements attributable to the accused in 
Simmons, although not mentioned by the majority opinion, did not escape 
the consideration of the dissenters. Both Justices Black and White con- 
tended that the accused’s statements were presumptively truthful due to 
the circumstances under which they were given and since they were also 
highly probative and relevant as well as voluntary, that they should not be 
excluded with the attendant ramification of deterring police activity.” It 
could be contended, however, that to place this significant reliance upon 
the element of trustworthiness in such a situation is to disregard the 
realities of the trial arena and the abuses present even there. A ready 
example is found at United States v. Harrison ,”” where the defendant was 
being tried for the interstate transportation of stolen money orders. He 
testified during the pretrial suppression hearing in an effort to prevent the 
prosecution from using a confession obtained by custodial interrogation. 
He alleged that the confession was involuntary because the interrogating 
agents threatened to investigate and prosecute his ill sister if he did not 
confess. During the course of cross-examination, the accused was asked 
if the confession were true. Despite defense objection, the defendant was 
ordered by the judge to answer the prosecutor’s question or face the 
alternative of either a citation for contempt of court or denial of the 
motion. In the throes of this dilemma, the defendant answered that the 
confession was true. On appeal following conviction, petitioner’s primary 
contention was that the judge’s action violated Harrison’s privilege 
against self-incrimination. In disposing of the case, the appellate court 
quoted Simmons for authority and distinguished it on the ground that, 
whereas there the accused was forced to choose between his fourth 
amendment privilege with respect to the use of illegally seized physical 
evidence, and his fifth amendment privilege against self-incrimination, in 
the instant case the accused was compelled to choose between two facets 
of the fifth amendment privilege: dismissal of his motion to suppress the 
confession and the possibility that his admission would later be used 
against him.7® The court’s opinion was that, while it did not believe that 
such a practice as was indulged in by the trial judge was “good practice,” 





75. The Court was careful to point out that in those jurisdictions where the testimony is 
allowed to be utilized at trial after the pretrial motion has failed, the underlying 
rationale is that of voluntariness; if the motion succeeds, the testimony is no less 
voluntary, but is considered to be the “‘fruit’’ of the underlying illegality. Jd. at 392. 
Justice Black, dissenting in part, concedes the involuntariness of such statements, but 
asserts that they are admissible on the theory that the privilege against self- 
incrimination had been waived irrespective of the choice involved. Jd. at 397-98. 

76. Id. at 398-99. 

77. 461 F. 2d 1127 (5th Cir. 1972), cert. denied, 409 U.S. 884 (1972). 

78. Id. at 1131-32. 
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subsequent action “in light of Simmons, adequately protected Harrison’s 
Fifth Amendment rights by not allowing the testimony to be admitted 
against Harrison at trial.” 7° As there was nothing to indicate from the 
record of trial that Harrison’s judicial admission was used against him, 
either during the prosecution’s case-in-chief or during petitioner’s cross- 
examination at trial, the appellate court, basing its opinion in Harris, 
dismissed Harrison’s assertion that he might have been impeached with 
the judicial admission.®® 

The lesson of Harrison should be clear. There, as in Walder and 
Simmons, the accused’s utterances were presumptively trustworthy due 
to the circumstances under which they were made. Unlike Walder and 
Simmons, however, the underlying “‘evidence”’ was the product, not of an 
alleged illegal search and seizure, but of an alleged unlawful custodial 
interrogation. The yardstick by which such cases are measured continues 
to be trustworthiness, and in this regard, federal courts are consistent in 
their approach with respect to the use of such statements at trial; state- 
ments can be utilized either to impeach a testifying defendant or to 
contribute to the prosecution’s case-in-chief if the mandates of 
Miranda ** have been followed. It is noteworthy, however, that all of 
these cases involve factual settings wherein the defendant’s statements 
were utilized against them by the prosecution during trial on the merits; 
not a single decision addresses the issue of the use of these statements 
thereafter. 

Examination of the various uniform and model codes and rules of 
evidence reveals that, with limited exception, they do not attempt to 
resolve the problems posed by the Harris-Simmons-Walder trilogy in a 
definitive manner. Without exception, they adhere to the position 
adopted by the majority of jurisdictions, in derogation of the common 
law,8? that an accused is a competent witness in his own behalf.%* 
Similarly, they acknowledge that an accused has a privilege not to be 





79, Id. at 1132 (footnote omitted). 

80. Id. 

81. Miranda v. Arizona, 384 U.S. 436 (1966). 

82. See note 21 supra. 

83. The applicable provisions provide that all persons are qualified as witnesses unless 
they are either incapable of being understood or incapable of understanding the duty 
to tell the truth. Model Code of Evidence rule %a) (1942); id. rule 101 (1942); Uniform 
Rules of Evidence rule 7 (1953); id. rule 17 (1953). The effect was to remove existing 
disabilities thereby demonstrating a preference for relevant evidence. Model Code of 
Evidence Rule 7, Commissioner’s Note (1953). Both the Model Code and the Uniform 
Rules leave the narrow grounds for disqualification to be determined by the trial judge. 
Model Code of Evidence Rule 101, Comment (1942); Uniform Rules of Evidence Rule 
17, Commissioner’s Note (1953). The Federal Rules of Evidence express a broad grant 
of competency without the above limitations. Fep. R. Evin. 601 (1975). 
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called as a witness and a privilege not to testify.84 While an accused does 
have the right to testify in his own behalf, he may for a variety of reasons 
decide against such an action. 

Under the older formulations, refusal to testify placed the accused at 
the extreme disadvantage of having both the prosecutor and the trial 
judge able to comment on his failure to take the witness stand and 
permitting a jury instruction which would allow the trier of fact to draw all 
reasonable inferences from his silence; *®> however, the Federal Rules of 
Evidence absolutely prohibit such practices.*® Thus, under the Federal 
Rules, an accused who elects not to testify, fearful to the use against him 
of illegally obtained evidence, is in a superior position to that which he 
would have occupied under both the Uniform Rules and the Model 
Code.87 Under all three formulations, however, an accused who testifies 
on the merits will be subjected to the orthodox rule which permits only a 
limited scope of cross-examination and, while the older rules retain the 
privilege against self-incrimination as to facts which merely affect credi- 
bility,®* the Federal Rules partially reject this proposition.® Therefore, 
apparently at least under these latter rules, an accused will be unable to 
prevent a prosecutor from utilizing the illegally obtained evidence, either 
after a line of questioning designed to elicit an inconsistency,” or sub- 
sequent to the witnesses’ indication that he does not remember the 
incident in question.*! 

Although the Federal Rules and the Model Code are silent on the 
subject, under the Uniform Rules, an accused who is protected against 
the prosecutor’s use in the case-in-chief of any statement made by the 





84. Move: Cope or Evipence rule 201 (1) (1942); Untrorm Rues or Evipence rule 23 
(1953). THe Feperat Rutes or Evipence do not provide an express prohibition, most 
probably reflecting an implicit recognition of the fifth amendment proscription. 

85. Mopet Cope or Evipence Rule 201(3) (1942); Unirorm Ru es or Evipence rule 23(4) 
(1953). Admittedly a minority position, the provisions of the Model Code are predi- 
cated on a desire not to impede the evolution or development of legal doctrine 
pursuant to pressure for reform in this regard. Move. Cope or Evipence rule 201(3), 
Comment (1942). While the Uniform Rules of specify only comment by counsel, 
comment by the judge is strongly infered. Uniform Rules of Evidence rule 23(4), 
Commissioner’s Note (1953). 

86. Fep. R. Evin. 501. The basis of the rule lies in recognition of the decision in Griffin v. 
California, 380 U.S. 609 (1965), and is incorporated into this portion of the Rules by the 
intentionally broad language of Rule 501. See Redden and Saltzburg, Federal Rules of 
Evidence Manual, 129 (1975). 

87. In some states the accused, if he desires to do so, may request and is entitled to an 
instruction which would direct the jury not to draw any adverse inference from his 
failure to testify. Jd. See also Wilson v. United States, 149 U.S. 60 (1893). 

88. Mover Cope or Evipence Rue 105 (1942); id. Rule 208, Comment (1942); Untrorm 

Rutes or Evipence Rute 25(g), Commissioner’s Note (1953). 

. Feo. R. Evin. 611. 

. See, e.g., Agnello v. United States, 269 U.S. 20 (1925). 

. See, e.g., Inge v. United States, 356 F. 2d 345 (D.C. Cir. 1966). 
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defendant which was the product of fraud, artifice, or deception,® is 
similarly protected from such use upon his cross-examination.® Only the 
Model Code and Federal Rules provide that an accused who testifies at a 
hearing on a pretrial motion does not relinquish his privilege against 
self-incrimination.** Thus, an accused being tried for a nonpossessory 
offense who wishes to contest the use of allegedly illegally obtained 
physical evidence, or any accused seeking to challenge an allegedly 
unlawfully obtained admission or confession, may do so without exposing 
himself to cross-examination, generally. He does so at his peril, however, 
in that none of the formulations affirmatively preclude the use of such 
statement against him at a later point in trial.% 


II. Ust or ILLEGALLY OBTAINED EviDENCE For IMPEACHMENT PuRPOSES IN 
TRIALS BY Courts-MARTIAL 


Less than one year after the Miranda decision, the U.S. Court of 
Military Appeals (USCMA) decided United States v. Tempia.® In that 
case, the accused was tried and convicted of a sex offense, subsequent to 
his confession given while in custody to OSI interrogators who. had not 
complied with the dictates of Miranda. Although these interrogators had 
complied with the requirements of Article 31, UCMJ,%” the issue which 
was squarely before USCMA was whether or not these protections % 
were sufficient, in and of themselves, to shield a military suspect from 





92. See, e.g., Rogers v. Richmond, 365 U.S. 534 (1961). 

93. Unirorm Rutes or Evipence rule 63(b) (1953). Mopet Cope or Evipence rule 505 (1942) is 
narrower in scope and its application to a situation such as this is doubtful. 

94. MODEL CODE OF EVIDENCE rule 208, Comment (1942); Feo. R. Evin. 104(d). 

95. The Federal Rules are not addressed to this problem, the drafters conceding that the 
law in the area is uncertain. Fep. R. Evin. rule 104(d), Advisory Committee’s Note (1972) 
citing Walder v. United States, Simmons v. United States, and Harris v. New York 
(citations omitted). 

96. 16 U.S.C.M.A. 629, 37 C.M.R. 249 (1967). 

97. 10 U.S.C. § 831 (1976). 

98. In general terms, this article requires in pertinent part that a servicemember sus- 
pected of an offense may not be subjected to interrogation or questioning without 
having been first advised of the nature of the offense the commission of which he or 
she is suspected; that a statement by the accused need not be made; and that any 
statement that is made may be used against the suspect at trial by court-martial. 
Article 31(d) indicates that “‘[nJo statement obtained from any person in violation of 
this article . . . may be received in evidence against him in trial by court-martial.” 
Because the warning requirements embodied in Article 31 are not as broad as those 
found in Miranda, and because of the language in Article 31(d), questions might well 
arise regarding the use at trial of pretrial statements of an accused which were 
obtained in compliance with Miranda but in violation of Article 31. While not addres- 
sing this issue, it is suggested that such statements would properly be barred from 
admission into evidence at any stage of trial. 
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investigatory abuses while his civilian counterpart had the benefit of the 
protections enumerated in Miranda.® Writing for the majority,!°° Judge 
Ferguson was of the opinion that Tempia was not given adequate warn- 
ings with respect to his right to counsel, albeit not mandated by Article 
31,191 and, therefore, any warnings given him at the time of his interroga- 
tion were constitutionally deficient.1°? Because warning requirements 
adopted in Miranda were constitutional in nature, their applicability to 
trials conducted by military courts was not open to question.!°? Thus, 
while Tempia made the holding in Miranda applicable to the military 
justice system, it did little to indicate what further prosecutorial sanctions 
would be applied to compensate for interrogator indiscretions.1 

Later that same year, USCMA had an opportunity to expand the scope 
of its decision in Tempia. In United States v. Lincoln ,'® the accused had 
been convicted of voluntary manslaughter as a lesser included offense of 
premeditated murder to which he had pleaded not guilty. At trial, in an 
effort to exculpate himself, the accused testified in his own behalf during 
the defense’s case-in-chief. Thereafter, trial counsel, during cross- 
examination, sought to impeach this direct testimony through use of the 
accused’s pretrial statement which had been obtained by government 
agents while the accused was in custody. Both the Board of Review 1° 
and the USCMA acknowledged that the accused’s statements given to the 
investigators which were used as a basis for this damaging cross- 
examination, had conformed to the mandates of neither Miranda Nor 
Tempia.'” At this point, however, Judge Ferguson issued some unfortu- 
nate commentary: “‘[rjegardless of the purpose for which a pretrial state- 
ment is to be used, the burden rests upon the United States to prove 





99. 16 U.S.C.M.A. at 636, 63, 37 C.M.R. at 256, 257. 

100. Chief Judge Quinn dissented on the basis that his reading of Miranda evidenced that 
the Supreme Court considered that Article 31, UCMJ, provided sufficient protection 
to military suspects who were subjected to custodial interrogation, Jd. at 643, 37 
C.M.R. at 263, and even if this were not so, such protections in fact were sufficient to 
avoid the evils so carefully delineated in that case. 

101. Id. at 643-46, 37 C.M.R. at 262-66. 

102. Id. at 637, 37 C.M.R. at 257. It is clear that Miranda was decided upon Constitutional 
grounds and recognized as such by the Tempia court. See id. at 635, 37 C.M.R. at 255, 

103. See id. at 635, 37 C.M.R. at 255. See also id. at 240-41, 37 C.M.R. at 260-61 (Kilday, 
J., concurring). 

104. It should be remembered that Tempia’s confession was used against him during the 
government’s case-in-chief. Since he did not choose to testify in his own behalf, id. at 
646, 37 C.M.R. at 266, all that this case held was that the prosecution must forfeit, as 
affirmative evidence, its use of a pretrial statement of the accused gleaned in violation 
of the Miranda proscriptions. 

105. 17 U.S.C.M.A. 330, 38 C.M.R. 128 (1967). 

106. The present service Courts of Military Review are the descendants of their Board of 
Review counterparts. 


107. See 17 U.S.C.M.A. at 332, 38 C.M.R. at 130. 
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compliance with the necessary warning of accused’s right to remain silent 
and to be represented by an attorney.” 1% 

It is clear from the context of this case that the strong language just 
expressed was directed toward two—and only two—trial circumstances: 
first, those cases where the Government seeks to utilize the unwarned 
pretrial statement of the accused as affirmative evidence during the 
prosecution’s case-in-chief, during the guilt-determination phase of 
trial; 1°° and, second, those cases where the accused takes the witness 
stand in his own behalf prior to findings on the merits and the trial 
counsel utilizes the accused’s unwarned pretrial statements as the basis 
for questions propounded during cross-examination of the accused- 
witness in an effort to impeach the latter’s direct testimony.!?° In both 
situations, the Government should be required to prove that the mandate 
of Miranda-Tempia had been satisfied beyond a reasonable doubt irres- 
pective of whether or not the defense opted to interpose an objection.!!! 
To assume that Lincoln goes beyond the foregoing situations would 
decide an issue in advance of the necessity for doing so; traditionally, 
appellate courts have been loath to do this. In fact, the very language of 
the Lincoln majority sets to rest any speculation concerning those cases 
in which its inherent rule is to be applied.1!2 Nowhere in that language 11% 
can be found even the slightest intimation to the contrary. 

It was two years after Lincoln that Caiola was decided.'4 The result in 





108. Jd. (emphasis added). 

109. Such were the facts in both Miranda and Tempia, see note 104, supra, and accompany- 
ing text. It is implicit that the reference to both of these cases by Judge Ferguson was 
for no purpose other than to indicate that in trials by courts-martial, the government 
must, as a threshold requirement, prove the voluntariness of an accused’s custodial 
pretrial statement before that statement may be used against its maker during the 
government's case on the merits. See 17 U.S.C.M.A. at 332, C.M.R. at 130. 

110. This second facet of the exclusionary rule effectively broadened the scope of 
Miranda-Tempia application in trials by courts-martial, a step which the United States 
Supreme Court declined to take four years later, to include the attempted impeach- 
ment of an accused on cross-examination by the prosecution during the defense 
case-in-chief. See Harris v. New York, 401 U.S. 222 (1971). 

111. See 17 U.S.C.M.A. at 333, 38 C.M.R. at 131. 

112. The Court explained that “[t}he correct principle requires proof by the United States of 

the proper warning as to accused’s right to remain silent and to a lawyer, as the 

predicate for the use of any pretrial statement, obtained during custodial interroga- 
tion, whether it be inculpatory, or used on the merits or merely to impeach the 
accused.” Jd. (emphasis added). 

Interestingly, Chief Judge Quinn accepted the limitations of the rule fashioned by the 

majority, choosing only to ascribe to the view that Lincoln’s trial defense counsel had 

waived the requirement for the government's predicate by failing to interpose a timely 
objection. See 17 U.S.C.M.A. at 334-35, 38 C.M.R. at 132-34. (Quinn, C.J., dissent- 
ing). 

114. By this time, Judge Darden had replaced Judge Kilday. 


113. 


w 
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Caiola was a somewhat emasculated rule 145 which fell short of a general 
rule,!!® and was vigorously opposed in dissent by Judge Ferguson.!!7 
Nonetheless, it is interesting to note that Judge Darden, in the conclusion 
of the majority opinion, cited as authority for his decision People v. 
Harris ,11® which two years later would attract the attention of the Su- 
preme Court as Harris v. New York.11% 

Two years after Caiola, USCMA was faced with a decision on a closely 
related issue, this time having the benefit of a rather recent decision 
authored by Chief Justice Warren E. Burger.!2° In United States v. 
Jordan,'?! a clear majority ,!2? of the USCMA held that the prosecution’s 
impeachment of the accused through use of his unwarned pretrial state- 
ment, given under circumstances tantamount to custodial interrogation, 
was reversible error. The obvious effect of this decision was to breathe 
fresh life into the Court’s prior holding in Lincoln which, due to the 
intervening Supreme Court pronouncement in Harris, drew the Lincoln’s 
vitality into question.!23 In Jordan, as in both Lincoln and Harris, at the 
close of the Government’s case-in-chief, the accused took the witness 
stand in his own defense in an effort to convince the finder of fact of his 
innocence,?*4 and it was at this point that each prosecutor chose to utilize 
the unwarned pretrial statement as a cross-examination weapon against 
the accused. Judge Darden was quick to acknowledge the apparent 
applicability of Harris to the issue at bar and seemingly endorsed its 
applicability both to the same factual issues presented in a civilian crimi- 
nal justice trial forum and to cross-examination of an accused during the 





115. Judge Darden’s opinion recognized that the Supreme Court’s decision in Miranda may 
have critically weakned the rationale of Walder. 18 U.S.C.M.A. 339, 40 C.M.R. at 51. 
See also note 64, supra. 

116. It is beyond cavil that this opinion was intended to dispose of the certified issue only 
insofar as it was viewed by way of the operative facts which gave rise to the issue. Jd. 
at 339-340, 40 C.M.R. at 51-52. 

117. 18 U.S.C.M.A. 340-348, 40 C.M.R. 52-60. 

118. 31 App. Div. 2d 828, 298 N.Y.S. 2d 245 (1969). 

119. See note 17, supra, and accompanying text. 

120. Harris v. New York, 40 U.S. at 222. For the positions of the other eight Justices, see 
note 23, supra. 

121. 20 U.S.C.M.A. 614, 44 C.M.R. 44 (1971). 

122. The opinion was authored by Judge Darden and concurred in by Senior Judge Fergu- 
son. Chief Judge Quinn dissented; however, it is noted that in doing so, he did not 
forsake his implied agreement with the rationale of Judge Darden in deciding Caiola, 
but rather would take a course which followed the constitutional ruie announced in 
Harris v. New York and incorporate that rule in military law, the provisions of the 
MCM notwithstanding. 20 U.S.C.M.A. at 618, 44 C.M.R. at 48. 

123. Id. at 615, 44 C.M.R. at 45. : 

124. Compare id. at 615, 44 C.M.R. at 45 with 17 U.S.C.M.A. at 332, 38 C.M.R. at 130 and 
401 U.S. at 223. 
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case-in-chief of trials by court-martial.!25 Although recognizing the con- 
stitutional basis upon which Harris was decided,!** however, Judge Dar- 
den opined that such basis alone was far from being dispositive. 

Taking a different tack, the majority opinion in Jordan chose to explore 
the applicability of two provisions of the MCM which were operative at 
the time of Jordan’s trial.127 The first paragraph provides that an accused 
may be impeached with any statement made by him, whether during a 
pretrial investigation or another trial, if such statement was not “obtained 
from him in violation of Article 31 or any of the warning requirements in 
140(a)(2) or through the use of coercion, unlawful influence, or unlawful 
inducement’’.!28 The paragraph included by reference in this rule pro- 
vides in pertinent part: 


A statement in violation of the warning requirements as to the right 
to counsel if a person of the types described in the above paragraph 
obtained it by official interrogation from an accused or suspect when 
he was in custody without having, before any questioning, warned 
him of his right to counsel, and to have with him at the interrogation, 
civilian counsel, provided by him (or, when entitled thereto, civilian 
counsel provided for him) or, if the interrogation is a United States 
military interrogation, military counse! assigned to his case for the 
purpose. Even if such a warning and the warning of the right to 
remain silent were given, a statement obtained at the interrogation 
from the accused or suspect without the presence of counsel may be 
regarded as not being the product of unlawful influence, and as being 
voluntary, only if it is affirmatively shown that with respect to the 
statement the accused or suspect freely, knowingly, and intelligently 
waived his-right to the assistance of counsel and to remain silent.!2® 


There is no question that this latter provision was intended to incorporate 
the Supreme Court’s holding in Miranda,'* via the Court of Military 


Appeals’ decision in Tempia,‘*! into the present edition of the MCM.152 





125. See 20 U.S.C.M.A. at 617, 44 C.M.R. at 47 citing both Harris, supra, and Caiola. It is 
beyond question that Judge Duncan was aware of the distinction drawn in Caiola at 
the time he authored the Jordan opinion. Further, Chief Judge Quinn, the lone 
dessenter in Jordan, tacitly supported this position because, if the questioned cross- 
examination technique could be resorted to during the guilt determination phase of 
trial, a fortiori no impediment existed with respect to the presentencing phase. 20 
U.S.C.M.A. at 618, 44 C.M.R. at 48. 

126. Id. at 617, 44 C.M.R. at 47; see also note 122, supra. 

127. MCM, 1969 (Rev.). 

128. MCM, 1969 (Rev.), par. 153b(2)(c). 

129. MCM, 1969 (Rev.), par. 140a(2). 

130. Miranda v. Arizona, 384 U.S. 436 (1966). 

131. United States v. Tempia, 16 U.S.C.M.A. 629, 37 C.M.R. 249 (1967). 

132. See Analysis of Contents Manual for Courts-Martial, United States, 1969, (rev. ed.) DA 
PAM No. 27-2 (July 1970) at 27-8. 
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Similarly, there is little room to dispute that the former provision also is 
grounded in Miranda-Tempia‘** although this is not specifically indi- 
cated. Judge Darden chose, however, to elevate the MCM provisions 
above the intervening Supreme Court pronouncement in Harris, hinting 
that if the mandate of that case was to apply in trials by courts-martial, it 
would only be by way of a substantive change in the MCM.!*4 Surpris- 
ingly enough, Judge Darden had refused to apply to the law of the very 
case from which he had drawn support for his earlier decision in 
Caiola.135 The only logical explanation is, of course, that while he con- 
sidered impeachment of an accused under the facts of Caiola permissi- 
bie, where such impeachment was accomplished prior to a determination 
of guilt or innocence, it was quite impermissible. 

Thus stood the military law of the use at trial of unwarned pretrial 
statements when the Navy Court of Military Review decided United 
States v. Clarke.13® In its unpublished opinion, the court 187 addressed 
the issue of the lawfulness of the actions of a trial counsel who, during the 
presentencing stage of trial, utilized the pretrial statement of the appellant 
to impeach the latter’s direct testimony given for mitigation purposes. 18 
The statement had been made to an agent of the Naval Investigative 
Service and, while there was no defense challenge at trial either to the 
involuntariness of the statement or an allegation that the procedural 
safeguards were not in fact employed,!*° the Government did not initially 





133. See id. at 27-46. The former Manual contained only the essential substance of the 
present Article 31, UCMJ. See MCM, 1951, par. 30. DA PAM No. 27-2 fails to note the 
additional new prohibition which could only have its genesis in Miranda-Tempia. 

134. 18 U.S.C.M.A. 335, 40 C.M.R. at 47. 

135. It should be noted that Caiola was decided, inter alia, within the framework of the 
1951 edition of the MCM. No provision of the 1951 edition was found to be necessary, 
however, to the resolution of the case sub judice other than those included in case law 
then existing which indicated that the 1951 Manual recognized that there were “vast 
difference[s] between the proceedings regarding the merits of the case and those 
relating to sentence.” 18 U.S.C.M.A. 338-339, 40 C.M.R. at 50-51, citing United 
States v. Stivers, 12 U.S.C.M.A. 315, 30 C.M.R. 315 (1961). These differences are 
preserved in the existing MCM, see par. 75a, where the language emphasized in 
Stivers, supra, is set forth verbatim with the exception of the word “such” preceding 
the word “findings” in the MCM, 1951, having been replaced by the word “the” in the 
MCM, 1969 (REV.). This modification is deemed by the author to be inconsequential. 
See Analysis of Contents, Manual for Courts-Martial, United States, 1969, Revised 
Edition, DA PAM 27-2 (July 1970), where the change is not even noted. 

136. No. 73 1816 NCMR (31 Oct 1973). 

137. Of the three-member panel, two members concurred in the decision; the third member 
was absent and thus took no part in the decision. 

138. Additionally, it should be observed that the accused chose to exercise his right to 
silence during the case-in-chief and thus no question arose as to whether the sub- 
stance of the accused’s testimony, upon which he was cross-examined, originated in 
either the prefindings statement, the presentencing statement, or both. 

139. See note 111, supra, and accompanying text. See also note 113, supra. 
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establish compliance with the Miranda-Tempia mandate. This, the court 
declared, was error, although on the facts presented, neither reversible 
nor prejudicial error. In reaching this conclusion, the court in Clarke 
bottomed its rationale on both Paragraph 153b(2) of the Manual for 
Courts-Martial and Jordan. After first setting out verbatim the pertinent 
portion of Paragraph 153b(2), which was also specifically relied upon by 
Judge Darden in Jordan,'*° the Clarke majority summarily applied that 
Paragraph and Jordan, rather than Caiola, to the case at bar. It is 
submitted that, in so doing, the Clarke court failed to note a significant 
distinction between Clarke and Jordan, in that the latter holding, by its 
facts, was limited to situations where the accused is impeached with his 
unwarned pretrial statement during the trial on the merits.41 Con- 
sequently, there is strong evidence to suggest that the Clarke majority 
misapplied the decision in Jordan to the presentencing stage of trial 
because it can scarcely be conceived that Judge Duncan, being the author 
of both opinions, was not aware of the paramount distinction drawn in 
Caiola at the time that Jordan was decided.'4? No facet of the latter case 
even remotely suggests that it was meant to reach the situation-in which 
an accused’s unwarned pretrial statements were used against him during 
the presentencing portion of trial by court-martial. 

The same Navy Court of Military Review had another occasion to 
consider the use of unwarned pretrial statement of an accused. In United 
States v. Thompson,'** a unanimous panel responded to the situation 
where trial counsel, during the presentencing phase of the trial, intro- 
duced, by way of the testimony of a Government witness,!44 unwarned 
statements of the accused made to the witness prior to trial.145 This 
witness was the accused’s Executive Officer and had questioned the 
accused, afier informing him of his rights under Article 31, UCMJ,4¢ 
about a threat allegedly made by the accused to his superior petty officer 
six days previously. In response, the accused admitted that offense; 
subsequently the accused threatened, among others, the Executive Of- 
ficer. Thus, the appellate court was tasked with determining the propri- 
ety of the admission into evidence of the separate inculpatory statement 
of the accused relating to two offenses of which he was convicted. 





140. See note 128, supra, and accompanying text. 

141. See note 124, supra, and accompanying text. 

142. See note 135, supra, and accompanying text. 

143. 47 C.M.R. 565 (NCMR 1973). 

144. Once guilt has been established by a provident guilty plea and the only issue before the 
trial court is the determination of an appropriate sentence, the Government may seek 
to introduce “available and admissible evidence as to any aggravating circumstances” 
under which the offense was committed. MCM, 1969 (rev.), Par. 75b(3). 

145. 47 C.M.R. at 567. 

146. The accused had, however, not been advised in accordance with Miranda-Tempia. See 
id. 
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While the Thompson court was silent on the point, it isapparent that 
the trial defense counsel did not attempt to challenge the admissibility of 
both or either of these statements.!47 As a threshold matter, however, the 
Government seemingly did not establish that the Miranda-Tempia warn- 
ings were given to appellant at the outset of the Executive Officer’s 
hearing at which the challenged statements were uttered.14* Therefore, 
the court held that receipt into evidence of appellant’s threat against the 
superior petty officer amounted to non-prejudicial error.'4® Standing 
alone, this pronouncement would have been startling enough; but when 
coupled with the court’s reliance upon Caiola for this determination, the 
holding is even more noteworthy. It is true that in Caiola, the accused’s 
unwarned pretrial statements were used against him during the presen- 
tencing stage of trial. The case is thus analagous to the factual setting of 
Thompson.**° It is also true that at the time his statements were admitted 
against him, Thompson had not yet had an opportunity to present ex- 
tenuating or mitigating evidence which might bear on the issue of sen- 
tencing.!5! Under these circumstances, the only conceivable rationale for 
the court’s holding ‘5? was that, since the accused did not affirmatively 
introduce matter which went beyond denial of the offense charged, he 
would be insulated against the use of his unwarned previous utterances. 
If this is so, then the only effect that the Thompson decision had upon 
Tempia and its progeny is to engraft an addition onto the exclusionary 
rule: the prosecution would be prohibited from making affirmative use of 
an accused’s unwarned pretrial statements during the prosecution’s case 
in aggravation+5* during the presentencing stage of trial. Clearly, the ability 
of the prosecution to impeach the accused at this stage by using similar 
statements remains essentially unimpeded. 


III. ConcLusion 


The fifth amendment’s privilege against self-incrimination has been 
described as “the essential mainstay of our [criminal justice] adversary 





147. 47 C.M.R. at 567. Of course, under the existing state of the law, no requirement 
existed for such defense action, nor did inaction foreclose the possibility of appellate 
reversal. See note 111, supra, and accompanying text. See also note 113, supra. 

148. In fact, language in the opinion tends to show both that only the Article 31 rights were 
verbalized to appellant by his Executive Officer and the trial record did “‘not affirma- 
tively show appellant had been advised of his right to have counsel present at the 
custodial hearing.” 47 C.M.R. at 567. 

149. 47 C.M.R. at 567. 

150. Compare 18 U.S.C.M.A. 336, 40 C.M.R. 48 (1969) with 47 C.M.R. at 565 (1973). 

151. 47 C.M.R. at 567. 

152. The court thereafter determined that the threat made by appellant to the Executive 
Officer “ . . . was an unsolicited voluntary statement” which concerned a contem- 
poraneous criminal act and as such did not come within the Tempia proscription. /d. 

153. See note 144, supra, and accompanying text. 
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system” .'54 As pervasive as the judicially conceived protections em- 
bodied in that amendment are, they do not completely shield a criminal 
accused from the use of pretrial statements against him in the trial arena 
where the fact finder is engaged in a search for the truth.155 Federal and 
state criminal defendants in custody who have given unwarned state- 
ments to government agents need not fear that these statements will 
return to haunt them as part of the prosecution’s case-in-chief. If thereaf- 
ter, however, a defendant elects to testify in his own behalf, he may open 
the door to prosecutorial use, during cross-examination, of these utter- 
ances. Likewise, there is no guarantee that his former words will not play 
a part in the decision-making process for sentencing. 

Similarly, a military accused may face trial by court-martial secure in 
the knowledge that the trial counsel cannot make affirmative use of any 
illegally obtained statement of the accused while the latter was in custody 
or custodial circumstances. Beyond this, the military accused enjoys 
broader protection than his civilian counterpart in that a statement of this 
nature may not be used by the prosecution during the defense case-in- 
chief as an instrument for cross-examination of the accused: Further, 
there is some authority, albeit minimal, to support the proposition that 
such a statement is barred from use against the accused as part of the 
government’s case in aggravation during the presentencing stage of trial. 
Nowhere, however, does there exist authority of a substantial, convincing 
nature that would lead one to expect that the protection extends to the 
defense’s case in extenuation and mitigation. During this stage of trial, 
Miranda-Tempia warnings plainly do not apply and, thus, neither the 
government’s failure to show compliance with the mandates of 
Miranda-Tempia nor the defense’s failure to object will impeach the 
sentence awarded. 





154. Miranda v. Arizona, 384 U.S. 436, 460 (1966). 
155. See note 28, supra, and accompanying text. 
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The Specification of Appellate Issues by the United States 
Court of Military Appeals 


Lieutenant Commander Eugene R. Fidell, USCGR* 


*In recent years, the United States Court of Military Appeals has 
shown an increasing reluctance to grant review on issues not 
assigned by the petitioner. In this article, the author summarizes 
the historical underpinnings of the Court’s practice in this regard, 
offers comparisons with the:Court’s practices in other respects as 
well as with the procedures applied in the Supreme Court and 
Courts of Appeals, and suggests the need for a “hard look”’ to 
determine whether the regular granting of sua sponte issues is 
necessary to insure effective civilian review of courts-martial. It is 
concluded that the specification of issues on the Court’s own motion 
is a prerogative that should continue to be available, but should be 
employed sparingly. Such a judicial stance would impose a greater 
responsibility on appellate defense counsel to identify appealable 
errors. 


INTRODUCTION 


From its very first days, following a difficult birth, the United 
States Court of Military Appeals has been a child of adversity. Com- 
plaints about the frequency of shifting decisional law! or particular 
trends of decisions 2 have long been heard. For a time it was seriously 
contended that the Court was to be treated as an administrative 
agency—a proposition that was rejected both by the courts * and the 
Congress.* With the passing years, and the effects of continuing person- 
nel turbulence on the Court,® the level of controversy has remained 





*Member of the bar of the United States Court of Military Appeals; B.A. Queens College, 
1965; LL.B., Harvard Law School, 1968; Partner, LeBoeuf, Lamb, Leiby & MacRae, 
Washington, D.C. 


1. E.g., Everett, The Fast-Changing Law of Military Evidence, 12 Mir. L. Rev. 89 (1961). 

2. E.g., Fratcher, Presidential Power to Regulate Military Justice: A Critical Study of 
Decisions of the Court of Military Appeals, 34 N.Y.U.L. Rev. 861 (1959). 

3. Shaw v. United States, 209 F.2d 811 (D.C. Cir. 1954), unreported denial of leave to 
petition for cert. noted in Begalke v. United States, 148 Ct. Cl. 397, 286 F. 2d 606, 607 n. 
1, cert. denied, 364 U.S. 865 (1960). See Walker, An Evaluation of the United States 
Court of Military Appeals, 48 Nw. U.L. Rev. 714, 715-19 (1959). 

4. See H.R. Rep. No. 90-1480, 90th Cong., 2d Sess. (1968); Act of June 15, 1968, Pub. L. 
No. 90-340, § 1, 82 Stat. 178. 

5. See Dep’t or Derense, REFoRM oF THE Court or Mixirary AppEas 14-18 (1979). 
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higher than desirable, with a resultant fall-off in esteem for this important 
tribunal. Even the most fundamental aspects of the Court’s role have 
been open to reexamination, and recent proposals have ranged through 
the entire spectrum from abolition and transfer of the Court’s jurisdiction 
to the United States Court of Appeals for the Fourth Circuit,® in which the 
Pentagon building is situated, to providing further layers of review,’ to 
increasing the size of the Court to the minimum level of five judges 
recommended by the American Bar Association. The “activism” of 
particular decisions by the Court over the last ten years has come in for 
special criticism,® and led Congress to legislatively overrule several of the 
Court’s decisions in 1979.?° 

Amid the din, an important but little-recognized change has been 
quietly occurring. This change, noted in Homer Moyer’s excellent 
treatise,!! has received little attention because it does not manifest itself 
in the text of opinions, but rather in the relatively obscure and, until quite 
recently, unreported Daily Journal entries granting petitions for review of 
decisions of the Courts of Military Review.'2 The Court of Military 
Appeals has, in the last several years, severely reduced the number of 
cases in which it has granted review on issues not assigned by the 
petitioning member of the armed forces. This represents a marked shift 
from the Court’s prior practice, and is as important a development, in 
terms of the Court’s role as the highest tribunal for the military, as a 
number of the individual decisions which have engendered so much 
heated debate. It represents an effort by the Court to marshal its time 
more effectively in a period that has been called the busiest in the Court’s 





6. See Pavlick, Extraordinary Writs in the Military Justice System: A Different Perspec- 

tive, 84 Mi. L. Rev. 7, 11 n.14 (1979). 

. Id., citing 8.1353, 95th Cong., 2d Sess. (1975). 

8. ABA Sranparps Retatinc To Court OrGANizaTION § 1.13(a) (1974); see Testimony of 
Robert L. Gilliatt, Ass’t Gen. Counsel, Dep’t of Defense, on H.R. 6298, Before the 
Subcomm. on Military Personnel of the House Comm. on Armed Services, 96th 
Cong., 2d Sess. (Feb. 7, 1980), at 9 & n.7. 

9. See, e.g., Gasch, Who Is Out of Step?, Army Lawyer, June 1978 at 1. 

10. Pub. L. No. 96-107, 93 Stat. 811 (1979); see generally Amendments to Articles 2 and 36, 
Uniform Code of Military Justice: Hearings Before the Subcomm. on Military Person- 
nel of the House Comm. on Armed Services, 96th Cong., 1st Sess., No. 96-26 (1979). 
This was only the second time Congress overruled a decision of the Court. See Cook, 
Courts-Martial: The Third System in American Criminal Law, 1978 So. Itt. U.L. Rev. 
1, 4n.16 & 29 & n.125 

11. H. Moyer, Justice anp THE Mitrtary 636 (1972). 

12. Before the Daily Journals were published in ful! in West’s Military Justice Reporter 
(M.J.), they were available only in the Court’s minute books. Denials of petitions and 
some miscellaneous orders were included in the printed reports. 


100 


~ 





co 
to 


= ovr ww 


rr SS UF! 





JAG Journal e XXxI 


history,!* and with respect to an aspect of the Court’s business that 
“consumes substantially over half of the Court’s resources and time.” !4 
While it is not inevitable that a court that must rush to accomplish its 
work under a strict statutory deadline }5 necessarily dispenses an inferior 
brand of justice,*® an overworked court runs precisely that risk or may be 
perceived as doing so. This provides a significant incentive to identify 
ways to manage the Court’s caseload as effectively as possible. 

A related factor is the practice of the Court of Military Appeals with 
regard to errors raised for the first time in that Court. Just as the Court 
has shown a growing reluctance to grant specified issues, it has also 
shown an unwillingness to be the first tribunal to hear a particular 
contention, at least in the exercise of its appellate functions.'7 Thus, 
where a petition identifies a new issue, the Court’s practice has evolved 
so that, rather than address it itself, it will now generally remand the 
matter to the appropriate Court of Military Review. The Court’s time 
presumably will then be better spent reviewing a record made in another 
court, with the benefit of that court’s insight. The Court still is reluctant 
to invoke the waiver doctrines that are regularly applied in the Courts of 





13. See Dep’t of Defense Appropriations for Fiscal Year 1978: Hearings Before a Subcomm. 
of the Sen. Comm. on Appropriations, 95th Cong., lst Sess., Pt. 3, 1190 (1977) 
(statement of Fletcher, C.J.). See also 1978 U.S.C.M.A. Ann. Rep. 5 (1979) (C.M.A. 
“is, and will remain, one of the busiest courts of last resort in the entire country’’); 
Statement of Chief Judge Albert B. Fletcher, Jr., U.S.C.M.A., Before the Subcomm. 
on Military Personnel of the House Comm. on Armed Services, 96th Cong., 2d Sess. 
(Feb. 7, 1980), at 1. The Court’s workload has always lagged behind increases and 
decreases in the size of the uniformed population. See, e.g., Dep’t of Defense Appro- 
priations for Fiscal Year 1979: Hearings Before a Subcomm. of the Sen. Comm. on 
Appropriations, 95th Cong., 2d Sess., Pt. 3, 882 (1978) (statement of Fletcher, C.J.); 
1977 Hearings, supra, at 1190. 

14. 1978 U.S.C.M.A. Ann. Rep. 5 (1979). 

15. UCMJ Art. 67(c), 10 U.S.C. §867(c) (1976). The Code provides that the Court “‘shall act 
upon. .. a petition within 30 days of the receipt thereof.”’ From the very first, the 
Court reported that it was acting well within that period. 1951-52 U.S.C.M.A. Ann. 
Rep. 5-6 (1952). This can be done only because the provision, is read, despite the plain 
meaning of the word “thereof,” to require action within 30 days of receipt of the last 
required pleading, rather than receipt of the petition itself. E. Finett, GuipE To THE 
Ru tes oF Practice AND PROCEDURE OF THE Unitep States Court or Mitrrary APPEALS 
28 & n.112 (1978); Hanlon, Ten-Year Chronology of the United States Court of Military 
Appeals, in 1961 U.S.C.M.A. Ann. Rep. 47, 58 (1962). 

16. See generally Hart, The Time Chart of the Justices, 73 Harv. L. Rev. 84 (1959). 

17. In exercising its extraordinary writ jurisdiction, the Court has not insisted that peti- 
tioners apply first to the Courts of Military Review. It has, however, tended to prefer 
appeals from adverse decisions of the lower courts on writ cases over the institution of 
a new original writ proceeding in the Court of Military Appeals. See, e.g., Owens v. 
Cooper, 4 M.J. 158(C.M.A. 1977); Dwyer v. Persons, 3 M.J. 306 (C.M.A. 1977). Even 
where it finds an issue persuasive in an original writ case, it may nonetheless deny 
relief without prejudice to consideration of the mattér during ordinary appellate 
review. E.g., Davis v. Squalls, 7 M.J. 267 (C.M.A. 1979). 
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Appeals and the Supreme Court. Although many of these cases that are 
remanded for initial consideration of issues that were never raised below 
involve matters that could not have been raised at trial or in the Courts of 
Military Review,!® some of the cases do not fall into that category 1° and 
the Court would be entirely within its rights to decline either to consider 
the matter itself or remand to the Court of Military Review. It may be 
expected that if the Court continues to experience caseload problems it 
may be driven to reconsider the policy presently followed in this regard. 

This article will explore the background and implications of the reduc- 
tion in sua sponte or specified issues in cases brought to the Court on 
petition for grant of review. This examination suggests that the little- 
noticed shift in the Court’s sua sponte review process is a salutary one 
which should be carried further, so that, barring a catastrophic decline in 
the quality of appellate advocacy, the technique of specifying issues is 
reserved for the truly extraordinary case. 


I. LEGISLATIVE AND REGULATORY Basis 


Under Article 67(b)(3) of the Uniform Code of Military Justice, the 
Court of Military Appeals has jurisdiction, among other things, to decide 
cases brought to it ‘‘upon petition of the accused and on good cause 
show.” 2° The statute also requires that the Court perform its initial 
decisionmaking on petitions within 30 days.” 

From the beginning, the Court’s rules have stated that the Court could 
grant relief on issues not raised by the petitioner, and indeed, present 
Rule 4 provides that “‘[t]he Court may specify or act on any issue concern- 
ing a matter of law which materially affects the rights of the parties.” 





18. E.g., United States v. McClelland, 7 M.J. 117 (C.M.A. 1979) (improperly conducted 
post-trial disciplinary proceedings); United States v. Connolly, 7 M.J. 112 (C.M.A. 
1979) (denial of right to post-trial clemency interview); United States v. Smith, 7 M.J. 
67 (C.M.A. 1979) (denial of rights under United States v. Palenius, 15 U.S.C.M.A. 222, 
54 C.M.R. 549, 2 M.J. 86 (1977)). 

19. E.g., United States v. Riley, 8 M.J. 221 (C.M.A. 1980) (adequacy of trial defense 
counsel and validity of plea); United States v. Wright, 6 M.J. 284 (C.M.A. 1979) 
(factual allegations concerning defense counsel’s conduct at trial); United States v. 
Burges, 7 M.J. 13 (C.M.A. 1979) (serious allegations of command influence); United 
States v. Anderson, 7 M.J. 254 (C.M.A. 1979) (‘‘factual issues”) (semble); United 
States v. Prosper, 7 M.J. 326 (C.M.A. 1979) (trial judge’s failure to inquire into 
accused’s understanding and acceptance of defense counsel’s representation of a 
codefendant). In other cases, however, the Court has properly declined to review 
issues relating to searches based on unsworn information where the matter was not 
litigated below and found no support in the record. United States v. Powell, 7 M.J. 48 
(C.M.A. 1979); United States v. Massey, 7 M.J. 49(C.M.A. 1979). In United States v. 
Kohler, 7 M.J. 474, 475 (C.M.A. 1979), it vacated a sua sponte issue on this point for 
the same reasons. 

20. UCMJ Art. 67(b)(3), 10 U.S.C. §867(b)(3) (1976). 

21. See note 15 supra. 
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Although Article 67(b)(3) could be read to set up separate categories for 
cases “upon petition of the accused” and cases “‘on good cause shown”’, 
such a reading has no support in the legislative history, and would vest 
the Court with a “roving commission.” Rather, the language of the 
statute suggests that the “good cause” must be “‘shown”’ by the peti- 
tioner. Nonetheless, the Court has instead understood it to permit the 
grant of a petition where good cause “exists,” whether it is “shown” by 
the petitioner or “found” by the Court. Thus, the Court has developed a 
bifurcated manner of noting issues at the petition stage. Issues raised by 
the petitioner are referred to as “assigned” or “‘granted,” 2? while those 
raised by the Court on its own review of the record while studying the 
petition are called “specified.” 73 Every possible permutation has oc- 
curred. The Court may grant some or all of the errors assigned by the 
petitioner,?* or it may grant some or all of those errors and grant one or 
more specified errors.?° It may grant a petition on the basis of one or more 
specified errors and by implication deny the assigned errors.”® It has on a 
few occasions issued an “open grant” (i.e., one that identifies no particu- 





22. See, e.g., United States v. Stewart, 8 M.J. 168 (C.M.A. 1979) (granted issue); United 
States v. Smith, 8 M.J. 36 (C.M.A. 1979) (assigned issue). The Court’s Daily Journal 
entries make clear when an issue has been identified by appellate defense counsel in 
the first instance; the formula employed in such cases is “Granted on the issue raised 
by appellate defense counsel as follows.” E.g., United States v. Lower, 8 M.J. 167 
(C.M.A. 1979). 

23. See, e.g., United States v. Stewart, 8 M.J. 168(C.M.A. 1979). An order granting review 
of a “specified” issue will provide simply: ‘Granted on the following issue.” E.g., 
United States v. Bell, 4 M.J. 132 (C.M.A. 1977). The term “specified issue” is also 
employed where the Court of Military Review sets down an issue for briefing on its 
own motion. E.g., United States v. Crooks, 4 M.J. 563, 564 (A.C.M.R. 1977), pet. 
denied, 4 M.J. 280 (C.M.A. 1978). 

24. E.g., United States v. McClelland, 6 M.J. 292 (C.M.A. 1979) (granting only issue 
assigned); United States v. Bue, 7 M.J. 160 (C.M.A. 1979) (granting one of assigned 
issues). 

25. E.g., United States v. Stewart, 4 M.J. 133 (C.M.A. 1977) (granting two assigned issues 
and two specified issues); United States v. Kohler, 5 M.J. 214 (C.M.A. 1978) (granting 
two assigned issues and one specified issue). 

26. E.g., United States v. Lawrence, 6 M.J. 293 (C.M.A. 1979). Denial of a petition for 
grant of review “is of no precedential value and should not be cited, except as a matter 
of appellate history, or relied upon as authority.” United States v. Mahan, 24 
U.S.C.M.A. 109, 51 C.M.R. 299, 1 M.J. 303, 307 n.9 (1976) (emphasis in original). 
While inferences have on occasion apparently been drawn from the Court’s action, 
e.g., United States v. Arrington, 5 M.J. 756, 758 & n.3 (A.C.M.R.) (Cook, J., concur- 
ring), pet. denied, 6 M.J. 46 (C.M.A. 1978); United States v. Milum, 5 M.J. 672, 673 
(A.C.M.R. 1978), other cases have sought to negate any such inference by citing 
Mahan, e.g., United States v. Hill, 7 M.J. 580, 581 & nn.1-2 (A.C.M.R. 1979) 
(Dribben, J., concurring in part and dissenting in part); United States v. Allen, 3 M.J. 
986, 987 & n.1 (A.C.M.R. 1977) (Cook, J., dissenting), and the Army Court has, quite 
properly, treated petition denials as effectively disposing of issues in the particular 
case. E.g., United States v. Quan, 6 M.J. 978, 980 & n.4(A.C.M.R.), pet. denied, 7 
M.J. 251 (C.M.A. 1979); United States v. Renfroe, 3 M.J. 790, 793 (A.C.M.R.), pet. 

denied, 4 M.J. 12 (C.M.A. 1977). The hazards of drawing precedent-like inferences 
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lar errors) 27, allowing these to be spelled out in the course of plenary 
briefing.?® It may entertain a petition which assigns no particular errors 
(the so-called “pro forma” petition),?® and grant it as to errors specified 
by the Court.*° The Court may specify an error following oral argument,*! 
and even if it grants a specified error, it may thereafter vacate the grant 
as improvident,*? even after full briefing.** 


a tan uw 


Il. Historica, APPLICATION OF THE SEARCH FOR ERROR 


The history of the Court’s practice of searching the record for error at 
the petition stage is ably recounted in a thoughtful article by Benjamin 
Feld.*4 In testimony at appropriation hearings in 1953, Chief Judge Quinn 
confirmed that “‘we read [the] record to determine whether or not there is 
any question of law for us to pass upon.” ** The same year the practice 





from denials are manifest, see generally Linzer, The Meaning of Certiorari Denials, 79 
Co.um. L. Rev. 1227 (1979), although such inferences are in fact encouraged where, as 
with the Court of Military Appeals’ petition jurisdiction, the Court customarily under- 
takes to review the whole record. 

27. Walker & Niebank, The Court of Military Appeals—Its History, Organization and 
Operation, 6 Vanp. L. Rev. 228, 232 (1953). 

28. See, e.g., United States v. Keith, 1 U.S.C.M.A. 442, 445, 4 C.M.R. 34, 37 (1952); 
United States v. Jenkins, 1 U.S.C.M.A. 329, 3 C.M.R. 63 (1952). 

29. E.g., United States v. Frierson, 20 U.S.C.M.A. 452, 43 C.M.R. 292 (1971), noted in E. 
FIDELL, supra note 15, at 31 n.118. The Court’s rules no longer require that errors be 
assigned in the petition for review. Id. Compare 1975 U.S.C.M.A.R. 18(a) 93 (re- 
scinded) with U.S.C.M.A.R. 17. See ABA Stanparps RELATING TO APPELLATE CourTS 
§3.13, at 34, 37 (1977); ABA Sranparps Revatinc to CriminAL APPEALS § 2.1(a) T 
(commentary Approvel Draft 1970). Rule 21 requires that the errors or issues be stated in 
the supporting brief, and the Court’s “Information Questionnaire to Supplement Mail P 
Inquiries,” U.S.C.M.A. Form 200 (July 1978), asks for a concise statement of the 
grounds on which relief is sought. In the Courts of Military Review, errors must be 
stated in the brief, or in a separate assignment of errors filed in lieu of a brief, C.M.R.R. 
16a, and may be stated preliminarily at the time appellate defense counsel is requested. 


I 
C.M.R.R. 10. I 
C 
l 


mn =o oe «- = «= a 


1h 





30. E.g., United States v. Brown, 10 U.S.C.M.A. 481, 28 C.M.R. 48 (1959). 
31. E.g., United States v. Talavera, 8 M.J. 14, 15 (C.M.A. 1979). The Court may also, in 
effect, enlarge the issues on the basis of the oral argument. E.g., United States v. 
Fimmano, 4 M.J. 279 (C.M.A. 1978) (granting review), 8 M.J. 197, 200 n.9 (C.M.A. . 
1980); United States v. Strangstalien, 7 M.J. 225, 227 (C.M.A. 1979). 
32. E.g., United States v. Manchette, 7 M.J. 385, 393 (C.M.A. 1979). 
33. E.g., United States v. Kohler, 7 M.J. 474, 475 (C.M.A. 1979). 
34. Feld, Development of the Review and Survey Powers of the United States Court of 
Military Appeals, 12 Mu. L. Rev. 177, 183-90 (1961). In addition to its search of the 
record for errors, the Court’s staff conducts an examination pursuant to Rule 34b) to 
confirm that all pleadings comply with the Court’s rules. This examination extends to 
such matters as timeliness, e.g., United States v. Bryant, 5 M.J. 120 (C.M.A. 1978), 
and whether the approved sentence brings the case within the Court’s jurisdiction. 
E.g., United States v. Spencer, 8 M.J. 30 (C.M.A. 1979). 
35. Dep’t of Defense and Related Independent Agencies Appropriations for 1954: Hearings 
Before the Subcomm. of the House Comm. on Appropriations, 83d Cong., 1st Sess. 592 
(1953) (testimony of Quinn, C.J.). 
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was also referred to in an article by two of the Court’s commissioners. ® 
Having earlier remarked that review might be granted “despite reserva- 
tions concerning good cause,” 37 Judge Latimer testified as follows in 
1956 congressional hearings: 


Now I think that we give any man who reaches us by petition a very 
thorough and adequate review. We not only take the counsel’s as- 
signed reasons as to why he thinks he is there, but we have records 
searched by our own personnel to see if there is anything in the 
record which we believe affects the rights ef the accused.*® 


When we originally started, many of the errors which were argued 
before us were errors which were taken out of the record by person- 
nel of the Court.%® 


In other hearings the same year, the Court successfully opposed a 
measure that would have required appellate defense counsel to certify 
that the case involved a substantial question of law and that the appeal 
was made in good faith, although lack of such a certificate would not have 
barred the Court from ruling on the case. Significantly, in response to the 
testimony of Chief Judge Quinn, the Department of Defense submitted a 
memorandum which observed, in part, that “‘[mJany appeals are submit- 
ted to the court under the existing article on the merits and without brief. 
In such circumstances the court is aware that counsel has found no 
substantial error and there is no question regarding the court’s power to 
review the petition.” *° 

Despite the failure of the legislative proposal in 1956, the services 
continued to have misgivings about the Court’s reading of the “good 
cause” provision of the Code. In 1959, the Army, for example, moved to 
vacate the decision in United States v. Brown,*! where a “‘pro forma” 
petition had been filed, and the Court had specified errors of its own and 
proceeded to decide the case on that basis. Such a motion comes too late, 
of course, when the case has already been decided on the merits, but it is 
unlikely that the result in Brown would have been different had the Army 
opposed the petition at the petition stage, as it had in some instances 





36. Walker & Niebank, supra note 27, at 232. 

37. Latimer, “Good Cause” in Petitions for Review, 6 Vanp. L. Rev. 163 (1953). 

38. Dep’t of Defense Appropriations for 1956: Hearings on H.R. 6042 Before the Subcomm. 
of the Sen. Comm. on Appropriations, 84th Cong., 1st Sess., 456 (1955) (testimony of 
Latimer, J.). 

39. Id. at 458. 

40. Hearings on H.R. 6583 to Amend the Uniform Code of Military Justice Before the 
Subcomm. on Military Personnel of the House Comm. on Armed Services, 84th Cong., 
2d Sess., Pt. 4, 8654 (1956) (emphasis added). 

41. 10 U.S.C.M.A. 482, 28 C.M.R. 48 (1959), noted in Feld, supra note 34, at 189-90. 
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successfully in the past,4? or submitted a motion to vacate the grant of 
specified issues. 

With Brown decided on the “good cause” issue with an unreported 
memorandum action,*® yet another confirmation had been provided that 
the Court would stand by its commitment to search the record. The 
situation was summarized thus in the Court’s Annual Report for 1961: 


The great majority of cases are brought before us by petitions of 
the accused. Our preliminary review of each of these cases is not 
limited to the matters raised by specific assignments of error. In- 
deed, we have never required specific assignments as a condition 
precedent to our consideration of the record. Rather, at this stage, 
we examine with care each phase of the proceedings from the com- 
mission of the offense through the appellate review of the conviction. 
Whenever the review demonstrates “good cause” within the mean- 
ing of Article 67(6)(3), the petition is granted; briefs are required, and 
arguments are heard. In this way we have developed a body of case 
law for the guidance of courts-martial after full opportunity for the 
expression of the views by prosecution and defense.*4 


This language was later cited in United States v. Gallagher ,4° where the 
Court sustained the mandatory flag-and-general-officer jurisdiction con- 
ferred by Article 67(b)(1) against an equal protection attack by noting that 
“regardless of the specific assignments of error raised in the pleadings [in 
an Article 67(b)(3) case], the Court examines the record to determine if 
there may be other possible infirmities.”’ 4* The contention was that the 
Court’s search of the record and willingness to specify errors made the 
“good cause” petition jurisdiction conferred by Article 67(b)(3) the practi- 
cal equivalent of the mandatory Article 67(b)(1) jurisdiction. The statute 
was later sustained in the civilian federal courts.47 

Even after Brown, “good cause” continued to be an issue in con- 
troversy, and in 1963 the Court was again called upon to dismiss a petition 
that assigned no errors. The motion was denied in United States v. 
Dalrymple ,*® and in intervening years the Court has continued to enter- 
tain such petitions.*9 





42. See Feld, supra note 34, at 188-189 & n.39, citing Jones, CM 399405, pet. denied, 10 
U.S.C.M.A. 663 (1958). 

43. Feld, supra note 34, at 190 & n.41. 

44. 1960 U.S.C.M.A. Ann. Rep. 6 (1961). 

45. 15 U.S.C.M.A. 391, 35 C.M.R. 363 (1965). 

46. Id. at 395, 35 C.M.R. at 367. The Court also examines the record for prejudice in cases 
before it on certificate for review. See, e.g., United States v. Thornton, 8 U.S.C.M.A. 
446, 448, 24 C.M.R. 256, 258 (1957); United States v. Schultz, 1 U.S.C.M.A. 512, 531, 
4C.M.R. 104, 123 (1952). Note that U.S.C.M.A.R. 4, which states the scope of review, 
applies to all types of cases regardless of the route by which they reach the court. 

47. Gallagher v. Quinn, 363 F.2d 301 (D.C. Cir.), cert. denied, 385 U.S. 881 (1966). 

48. 14 U.S.C.M.A. 307, 308-09, 34 C.M.R. 84, 88-89 (1963). 

49. E.g., United States v. Frierson, 20 U.S.C.M.A. 452, 43 C.M.R. 292 (1971). 
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Testimony delivered the year after Gallagher confirmed that the 
Court’s practice with regard to searching the record was unchanged. 
Thus, Judge Ferguson reported in Senate testimony that an Article 67 
(b)(3) petitioner could 


merely say I appeal on the merits to justify the petition asking for 
appeal, even though the present rule of law is that he must show good 
cause. 

The court has been very lenient along these lines and has looked at 
cases entirely rather than to take it just for granted that no cause 
exists if the man said I appeal on the merits or not cite any errors and 
merely file the petition.5° 


Confirming the practice in many cases,>! Chief Judge Quinn testified in 
1969 that a simple letter from the accused is sufficient to initiate the 
appeal—*“‘just a request” will suffice.5? Review of the whole record by the 
Court’s staff was specifically mentioned in connection with the Court’s 
appropriation request for Fiscal Year 1972. 

In short, the Court’s practice with regard to the search for and specifi- 
cation of errors not assigned by a petitioner or appellate defense counsel 
represents a classic case of a contemporaneous construction of the stat- 
ute which is not only entitled to deference for that reason,** but also 
because it has been repeatedly brought to the attention of the oversight 
committees,®4 and has been the subject of an abortive attempt at legisla- 
tive change.®> In the circumstances, it would be extravagant to suggest 
that the Court lacks the power to do what it has been doing. 


II]. EvoLution oF THE Court’s PRACTICE 


To say that the Court’s exercise of the power to search the record for 
error at the petition stage is a time-honored and, by now, acknowledged 
aspect of its supervisory functions, is not to say that the practice has not 
changed over the years, or that it should not change in the future. That it 
could change, for example, in the event of war or an avalanche of 
frivolous petitions, has already been recognized; a change in Rule 4 could 





50. Military Justice: Joint Hearings on S..745 Before the Subcomm. on Constitutional 
Rights of the Sen. Comm. on the Judiciary and a Special Subcomm. of the Sen. Comm. 
on Armed Services, 89th Cong., 2d Sess., Pt. 1, 307 (1966) (testimony of Ferguson, J.), 
reprinted in 1966 U.S.C.M.A. Ann. Rep. 43 (1967). 

51. See, e.g., United States v. Sonnenschein, 1 U.S.C.M.A. 54, 67, 1 C.M.R. 64, 67 (1951); 
E. Fipe.., supra note 15, at 24 n.96 (1978 & Supp. 1980). 

52. Dep’t of Defense Appropriations for 1970: Hearings Before a Subcomm. of the House 
Comm. on Appropriations, 91st Cong., lst Sess., Pt. 2, 1100 (1969) (testimony of 
Quinn, C.J.). 

53. Power Reactor Development Co. v. Int’l Union, Electrical Workers, 367 U.S. 396 
(1961); Middendorf v. Henry, 425 U.S. 25, 44 (1976). 

54. See notes 35, 38, 40, 50, 52 supra. 

55. See text accompanying notes 40 supra and 91-93 infra. 
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achieve that purpose.** It clearly has changed in the sense that the Court 
is now granting far fewer specified issues than ever before, deferring 
much more to the professional judgment of appellate defense counsel. 
Thus, the usual estimate was that fully one-third of the cases decided by 
the Court on full opinion involved issues raised sua sponte.5’ This was 
confirmed in the mid-1960’s 58 and as late as 1971 Chief Judge Quinn 
reported that approximately 35% of the cases in which petitions are 
granted “involve questions not presented by assignments of the accused, 
but rather were raised during the preliminary study by the Court and its 
staff of commissioners.” 59 The following year, it was suggested in Mr. 
Moyer’s treatise that the number was “significantly lower.” © 

Whatever the case was in the early 1970’s, the statistics for more 
recent years indicate a precipitous decline in specified issues. In 1978, 15 
percent of the issues on which the Court granted review were raised by 
the Court sua sponte.®! By 1979, only about 8% of the total issues on 
which review was granted were issues of the Court’s own making. The 
question now before the Court must be whether even this number, 
radically below anything in the Court’s three decades of experience, can 
or should be lower still. 

The reasons for the Court’s historic practice in granting issues iden- 
tified by itself rather than the petitioner or appellate defense counsel are 
several. First, at the time of its founding, the Court recognized that it was 
called upon to flesh out a statute which, while drawing on a sizable body 
of military law, in many respects constituted a “fresh start.”’ ®** The Court 
thus felt an obligation to articulate a body of law as quickly and as fully as 
possible, in order to reduce uncertainty.** The Court recognized that the 





56. See 1956 Hearings, supra note 40, at 8575 (testimony of Quinn, C.J.). 

57. Carney, The United States Court of Military Appeals, 5 Feo. B. News 100, 102 (1958). 
The figure apparently was even higher when the Court began operation, since a former 
commissioner of the Court, writing in 1954, noted that the “number of cases reversed 
by the Court on grounds not raised by appellate defense counsel in their briefs and 
argument before the Court” had already declined. Walker, supra note 3, at 732. 

58. RK. Teprow, ANNOTATED AND Dicestep Opinions, U.S. Court or Mivrrary ApPEALs 219, 
239 (1966). 

59. Dep’t of Defense Appropriations for 1972: Hearings Before a Subcomm. of the House 
Comm. on Appropriations, 92d Cong., lst Sess., Pt. 7, 671-72 (1971) (testimony of 
Quinn, C.J.). 

60. H. Moyer, supra note 11, at 636. 

61. Fidell, The United States Court of Military Appeals: Confessions of a Daily Journal 
Reader 2, in 4 Homer Fercuson Conr. oN APPELLATE Apvocacy (1979). 

62. Brosman, The Court: Freer than Most, 6 Vanv. L. Rev. 66 (1953). 

63. This process was at times felt, even by some of the judges, to involve an excessive 
reliance on obiter dicta. See United States v. Frisbee, 2 U.S.C.M.A. 293, 297, 8 

>.M.R. 93, 97 (1953) (Brosman, J., concurring). On the other hand, in some important 
areas the Court “has shown little inclination to resolve matters until absolutely 
necessary.” Fidell, Judicial Review of Presidential Rulemaking Under Article 36: The 
Sleeping Giant Stirs, 4 Mut. L. Retr. 6049, 6052 & n.30 (1977) (noting 23 year delay in 
decision on whether insanity test is matter of procedure or substance). 
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military bar and former Boards of Review would need as much guidance 
as possible, and perhaps sensed that this was particularly true with 
respect to the appellate defense divisions. The Court evidently was 
concerned with making review by civilians a reality. This could not 
be the case, the argument goes, if appellate defense counsel is a member 
of the armed forces. Finally, it must be assumed that the Court in its early 
days simply saw too many cases coming up from the Boards of Review 
which should not have been affirmed below. Many of the early cases, for 
example, dwell upon the fundamental issue of the sufficiency of the 
evidence. 

Another, more elusive, factor that may have served subtly to encourage 
the Court’s searching of the record in order to identify errors not found or 
found but not assigned by appellate defense counsel, springs from the 
remaining portions of the Court’s statutory appellate jurisdiction. The 
Court was given a mandatory jurisdiction in cases involving death sen- 
tences, and convictions of flag and general officers,*4 as well as a cer- 
tified question jurisdiction that could be invoked by any of the Judge 
Advocates General.® Each of these kinds of jurisdiction is quite different 
from a certiorari jurisdiction, even though the certificate jurisdiction, in 
particular, has evolved—despite some grumbling ®*—in a way that leaves 
the Court a considerable measure of discretion.*? Taken together, they 
perhaps suggest that the Court’s role involves responsibilities for the 
military justice system that transcend the four corners of a petitioner’s 
assigned errors. In other words, the Court’s supervisory role arguably 
invests it with a function under Article 67(b)(3) that, while by statute 
triggered by the litigants, does not permit it to rely solely on the litigants 
for the purpose of framing appellate issues. 

There is little need to speculate as to how the Court’s practice of 
reviewing the entire record and noting errors sua sponte at the petition 
stage arose. It is clear that it grew up early, took root, survived the test of 
congressional review over an extended period,® and has passed the point 
of being seriously questioned as an exercise of the Court’s power. This is 





64. UCMJ Art. 67(b)(1), 10 U.S.C. § 867(b)(1) (1976). 

65. UCMJ Art. 67(b)(2), 10 U.S.C. § 867(b)(2) (1976). 

66. See, e.g., Mummey, Judicial Limitations Upon a Statutory Right: The Power of the 
Judge Advocate General to Certify Under Article 67(b)(2), 12 Mu. L. Rev. 193 (1961). 

67. For example, the Court has examined the entire record in certificate cases, e.g., 
United States v. Schuliz, } U.S.C.M.A. 512, 531, 4 C.M.R. 104, 123 (1952), and can 
specify errors as in a petition case, United States v. Banks, 7 M.J. 92, 93 n.3 (C.M.A. 
1979), even if it means it will not reach the certified questions. E.g., United States v. 
Thornton, 8 C.M.A. 446, 448, 24 C.M.R. 256, 258 (1957). The Court’s Rules provide, it 
may be added, for the assignment of errors in mandatory review. U.S.C.M.A.R. 20. See 
generally E. Five.., supra note 15, at 37. On occasion the Court has specified issues in 
connection with petitions for new trial. E.g., United States v. Thomas, 8 M.J. 1388(CMA 
1979). 

6&. See Part II supra. 
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not to say, however, that the Court should revert to its past practice; 
rather, there are prudential reasons that suggest that the power should be 
left in reserve and wheeled into position for very special occasions. 

Conditions have changed materially since 1951 in the military justice 
field. Of course, the role of lawyers throughout the hierarchy created by 
the Uniform Code of Military Justice has been augmented.®® The former 
Boards of Review were renamed over ten years ago by the Military Justice 
Act of 1968, with the expressed desire that this would improve their 
status within the system.”° Significantly, the passing years have de- 
veloped a strong sense of esprit de corps among the appellate defense (and 
appellate government) divisions in the offices of the Judge Advocates 
General. This increasing recognition of their role in the system created by 
the Code, and the increasing professionalism that comes with it, as well 
as the development of major legal education programs in each armed 
force geared to instruction in military justice, provide a basis for suggest- 
ing that the anxiety that underlay the Court’s initial program of affirma- 
tively searching for error and specifying unassigned issues in petition 
cases is no longer as easily justified. The fall-off in specified issues during 
the last half of the 1970’s may be some evidence that the Court itself has 
recognized this change.”! 


ITV. CoMPARISON WITH PRACTICE IN THE ARTICLE III Courts 


As with other aspects of the system of military justice created by the 
Uniform Code, it is appropriate and instructive to compare the practice of 
the Court of Military Appeals with that of the Supreme Court of the 
United States and other Article III courts. Such comparisons are as apt 





69. See, e.g., United States v. Culp, 14 U.S.C.M.A. 199, 33 C.M.R. 411 (1963); Military 
Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1342. 

70. Ervin, The Military Justice Act of 1968, 45 Mit. L. Rev. 77, 97 (1969). 

71. These changes evidently manifested themselves to a degree much earlier. One com- 
mentator, writing not long after the Court came into being, emphasized improved 
military legal instruction as a factor signalling that “the worst [was] over in the 
[Court’s] indoctrination phase”, and suggested that improved defense representation 
on appeal was the reason for a decline, even then, in the number of reversals on issues 
raised by the Court sua sponte. Walker, supra note 3, at 719, 724, 732. An article by a 
former Army appellate attorney five years later, however, indicated that the problems 
with effective appellate representation had still not been wholly corrected, due to the 
relative inexperience of counsel and heavy caseloads. Waltz, The Court of Military 
Appeals: An Experiment in Judicial Revolution, 45 A.B.A. J. 1185, 1186 (1959). These 
conditions, he wrote, “occasionally deprive the Court of that measure of assistance 
which other appellate tribunals can and do demand of seasoned counsel.” Jd. For its 
part, the Court has continued to monitor closely the progress of military legal educa- 
tion. See, e.g., Dep’t of Defense Appropriations for Fiscal Year 1979: Hearings Before a 
Subcomm. of the Sen. Comm. on Appropriations, 95th Cong., 2d Sess., Pt. 3, 880 (1978) 
(statement of Fletcher, C.J.); 1965 U.S.C.M.A. Ann Rep. 12 (1966). It is today unusual for 
judge advocates to be assigned to the appellate divisions on an initial tour. 
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with respect to appellate procedure 7” as they are with respect to pre- 
trial, trial, and post-trial procedure and ruies of evidence.”* 

The Court’s practices regarding unassigned errors in some ways re- 
semble those of the Supreme Court in certiorari cases, but the differ- 
ences overwhelm the similarities. It is true that the Supreme Court can 
grant a petition for a writ of certiorari in part, or limited to particular 
issues,”4 and there are some cases in which the Court has noted issues 
thereafter.7> The Supreme Court will not, however, except in very rare 
cases,’® consider issues not squarely raised in the certiorari petition. An 
exception to this proposition seems to have been the informal practice 
under Chief Justice Warren under which the law clerks were instructed 
to search the record in cases filed in forma pauperis to identify arguments 
the petitioners could have made. The practice, limited at best, appears to 
have fallen into desuetude.”’ Similarly, the Supreme Court will evidently 
not entertain a petition for certiorari that contains no questions presented 
for review.78 

The contrast between the willingness of the Court of Military Appeals 
to search the record and assign issues of its own making at the petition 
stage, on the one hand, and the unwillingness of the Supreme Court to do 
the same, on the other, is even more striking when one considers that the 
accused in the military will have access to free appellate counsel (albeit 
not of his or her own choosing) for assistance in preparing a petition for 
grant of review,’® while the Supreme Court has to date declined to 
appoint counsel for indigents for the purpose of preparing a certiorari 
petition.®° In such cases, the Supreme Court has at most remanded to the 
Court of Appeals for a determination as to the would-be certiorari peti- 
tioner’s entitlement to Criminal Justice Act counsel as an incident to the 
proceedings in the Court of Appeals.§! Given the Supreme Court’s prac- 





72. E.g., United States v. Weaver, 1 M.J. 111 (C.M.A. 1975); United States v. Smith, 22 
U.S.C.M.A. 247, 46 C.M.R. 247 (1973) (mem.); United States v. Fisher, 7 U.S.C.M.A. 
270, 22 C.M.R. 60 (1956). 

73. UCMJ Art. 36(a), 10 U.S.C. § 836 (a) (1976), as amended by Act of Nov. 9, 1979, Pub. 
L. No. 96-107, § 801(b), 93 Stat. 811; United States v. Slubowski, 7 M.J. 461, 463 
(C.M.A. 1979); United States v. Ezell, 6 M.J. 307, 313 (C.M.A. 1979); Courtney v. 
Williams, 1 M.J. 267, 270 (C.M.A. 1976). See generally J. Munster & M. Larkin, 
Minirary Evipence § 1.2, at 6 & nn.16, 18 (2d ed. 1978). 

74. R. Stern & E. GressmMan, SupReME Court Practice 361 (5th ed. 1978). 

75. Id. at 362 & n.29; e.g., Schlesinger v. Councilman, 420 U.S. 738, 744 (1975). 

76. R. Stern & GRESSMAN, supra note 74, at 361-62, 459 (collecting cases); Vance v. 

Terrazas, 100 S.Ct. 540, 544 n.5 (1980). 
. B. Woopwarp & S. Armstronc, THE BRETHREN 33-34 (1979); see also R. Stern & E. 
GRESSMAN, supra note 74, at 572 (semble). 

78. R. Stern & E. GressmMan, supra note 74, at 564. 

79. UCMJ Art. 70(c)(1), 10 U.S.C. § 870(c)(1) (1976). 

80. R. Stern & E. Gressman, supra note 74, at 575-76, citing Ross v. Moffitt, 417 U.S. 600 
(1974). 

81. Id. at 579-80, citing Doherty v. United States, 404 U.S. 28 (1971). 
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tice, the willingness of the Court of Military Appeals to search the record 
is all the more generous, and represents one of the several areas in which 
the military justice system,®? including its appellate phases,®* affords to 
an accused greater rights than those enjoyed in the civilian criminal 
justice system. 

In the United States Courts of Appeals, the notice of appeal or petition 
for review is governed by the Federal Rules of Appellate Procedure, 
which do not require that any issues be stated in the initial paper filed.* 
In some instances, the Appellate Rules require a statement of issues in 
connection with designation of the contents of the appendix,®> and the 
Administrative Orders Review Act ®* (superseded in this respect by the 
Appellate Rules) 8? formerly required the issues to be identified in peti- 
tions for review of final actions of certain administrative agencies, but 
these are the exceptions. By and large, the first time an appellant must 
state his or her contentions on appeal is in the opening brief. For this 
reason the problem of noting issues sua sponte at the threshold never 
arises in the Courts of Appeals. 


V. Frivotous APPEALS 


The willingness of the Court of Military Appeals to accept petitions 
which do not assign errors places an interesting responsibility on appel- 
late defense counsel. Counsel need not certify that a petition is meritori- 
ous or even fairly arguable, and there may be times when appellate 
defense counsel is personally persuaded that the case is frivolous in the 
sense that no issues exist. In such cases, counsel can, after complying 
with the requirements of Anders v. California,®*® seek to be relieved from 
the matter on the theory that his or her professional responsibility 
suggests that the case is not filed in good faith. Such a motion to withdraw 
serves little purpose since the Court will evidently review the record 
anyway in its search for error; and if error is thereafter specified, the 
possible embarrassment to counsel is obvious. This alone should be 
enough to deter counsel from abandoning the pro forma petitioner. The 





82. Moyer, Procedural Rights of the Military Accused: Advantages Over a Civilian Defen- 
dant, 22 Me. L. Rev. 165 (1970); see, e.g., United States v. Catt, 1 M.J. 41, 48(C.M.A. 
1975) (right to counsel). 

83. For example, the Court’s rule regarding the abatement of proceedings is more gener- 
ous than that followed in the Supreme Court. Compare abatement cases cited in E. 
FIDELL, supra note 15, at 52-53 n.184, with Dove v. United States, 423 U.S. 325 (1976) 
(per curiam). But see Cook, supra note 10, at 25 & n.107. 

. Feo. R. App. P. Forms 1-3. 

. Feo. R. App. P. 30). 

. 28 U.S.C. § 2344(3) (1976). 

. American Paper Institute v. ICC, 607 F.2d 1011 (D.C. Cir. 1979). 

. 386 U.S. 738, 744-45 (1967); United States v. Larneard, 3 M.J. 76, 82 & n.19(C.M.A. 
1977); see also United States v. Crooks, supra note 23, at 564. 
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Court is also not likely to look with favor on such a motion not only while it 
is conducting its own search of the record, but also in light of its unwill- 
ingness to abide by the stated wishes of a few litigants that counsel not be 
appointed for them.®® The Court has thus evinced a preference that each 
side be represented by an attorney in cases before it, for the Court’s 
benefit, as well as the litigant’s. If, of course, after the petition has been 
considered and the record searched, the Court should set down for 
argument an issue, whether assigned or specified, that appellate defense 
counsel personally believes to be utterly without merit, it is appropriate to 
seek to be relieved by another attorney, obtaining the consent of the 
client as well as leave of court.%° 

At hearings conducted by the House Armed Services Committee in 
1956, one of the suggestions offered by the Department of Defense was 
that any petition for grant of review be accompanied by a certificate 
from appellate defense counsel that it was filed in good faith 
and involved a substantial question of law.®! This was vigorously 
opposed by the two sitting judges of the Court at that time, and the bill 
itself was never reported out of committee. It is instructive, nonetheless, 
to examine the points in controversy, for they are interlinkéd with the 
continuing concern that civilian review (by the Court) be a reality. There 
was testimony that such a certificate of counsel was not required in the 
civilian federal courts, and would subject the “good cause” determination 
to the equivalent of prior review by the military. In other words, a person 
in uniform, albeit an appellate defense attorney, could harm the peti- 
tioner’s appellate rights by withholding the certificate. The Court stated 
that frivolous appeals were not, in fact, a serious problem, and there was 
testimony from Chief Judge Quinn that the Court could deal with the 
matter, if the need arose, under its Rules of Practice and Procedure.®? 
(Since that time, it may be added, no such rules change has been found 
necessary.) 

Thus, the concern in 1956 was that the military—anyone in the 
military—not be able effectively to foreclose review by the civilian 





89. United States v. Frankenberger, 7 M.J. 136 (C.M.A. 1979) (2-1); United States v. 
Prosper, 7 M.J. 136(C.M.A. 1979) (2-1); United States v. Lawson, 4 M.J. 201 (C.M.A. 
1978) (2-1). Ultimately, review was denied in Frankenberger, 7 M.J. 256 (C.M.A. 
1979), and Lawson, 4 M.J. 350 (C.M.A¥ 1978), and Prosper was remanded for con- 
sideration of an additional issue. 7 M.J. 326 (C.M.A. 1979). 

90. See U.S.C.M.A.R. 13(b) (Court approval required); ABA Cope or Proressionat Re- 
SPONSIBILITY, DisciPLINARY RuLE 2-110(A)(1). Query, however, whether the motion to 
withdraw should be served on opposing counsel. Compare Suggs v. United States, 391 
F.2d 971, 977 (D.C. Cir. 1968) (Leventhal, J.), and D.C. Cir. HanpBook or Practice 
AND INTERNAL Procepures 39 (1978), with U.S.C.M.A.R. 28(a). Reasonable steps to 
protect the client’s rights in the interim are also required. Disciplinary Rule 
2-110(A)(2); United States v. Bell, 11 U.S.C.M.A. 306, 309, 28 C.M.R. 122, 125 (1960). 

91. See 1956 Hearings, supra note 40. 

92. Id. at 8575. 
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judges. It may be questioned whether the judges’ concern was a substan- 
tial one, or represented an unfair assessment of the independence and 
vigor of the appellate defense divisions of the various services. But the 
point suggests a larger principle: that the defaults of appellate defense 
counsel should not foreclose review in the Court of Military Appeals. 
This, it might be thought, represents a further justification for the Court’s 
“lenient” °° policy in granting issues not raised in the petition for grant of 
review or brief in support. 

If the Court were to further restrict its policy on specified issues, would 
accused persons be left at the mercy of appellate defense counsel with 
whom they have developed little, if any, personal relationship? This risk 
does exist, and direct review by the Court could be subverted through 
carelessness or inadvertence on the part of such counsel. The remedy of 
an action for damages for malpractice of this kind would not be available 
under the Feres doctrine,®* although steps could presumably be taken to 
discipline or decertify such an attorney.®> But such steps would not help 
an accused languishing in the stockade or brig. Here the military justice 
system must be examined to determine whether effective remedies are 
available to cure such defaults in a meaningful way, if the Court effec- 
tively stops searching the record for error and further reduces the grant- 
ing of issues of its own making. The problem is not an easy one since the 
military justice system does not have a system of standing trial courts 
authorized to grant the writ of habeas corpus. A petitioner whose appel- 
late defense counsel, military or civilian, had negligently failed to assert a 
meritorious point on review could seek extraordinary relief either in the 
Court of Military Appeals or the appropriate Court of Military Review 
with the assertion that he or she was deprived of the effective assistance 
of counsel.®® Civilian tribunals might also be available for this purpose,®7 
although those courts have grown increasingly wary of “‘20-20 hindsight” 
like this.9®° The matter need not be resolved here, other than to suggest 





93. 1966 Hearings, supra note 50, at 307; 1966 U.S.C.M.A. Ann. Rep. 43 (1967). 

94. United States v. Feres, 340 U.S. 135 (1950). 

95. U.S.C.M.A.R. 2; MCM, 1969 (rev.) ¥ 43; e.g., 32 C.F.R. § 719.142 (1979) (Navy); U.S. 
Coast Guarp, Mitrrary Justice Manuat Pt. 606 (1977). 

96. U.S. Const. amend. VI. See generally Cooper, The Sixth Amendment and Military 
Criminal Law: Constitutional Protections and Beyond, 84 Mu. L. Rev. 41, 68-88 
(1979). 

97. See generally H. Moyer, supra note 11, ch. VI (collecting authorities). 

98. See, e.g., United States v. Garguilo, 324 F.2d 795 (2d Cir. 1963). “Many courts have 
become quite adept in the ‘incompetent counsel’ cases in finding some fancy strategy 
that will explain why counsel failed to object to evidence that was demolishing the 
defense.” 21 C. Wricut & K. Granam, Feperat Practice AND Procepure™ § 5043, at 
236 (1977). Beyond this, the courts have been inhospitable with respect to malpractice 
actions by convicted defendants against their attorneys. See, e.g., Myers v. Butler, 556 
F.2d 398 (8th Cir.), cert. denied, 434 U.S. 956 (1977); Schwarzer, Dealing With 
Incompetent Counsel—The Trial Judge’s Role, 93 Harv. L. Rev. 633, 646-47 n.61 
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that a remedy should be made available somewhere to correct such 
prejudice, particularly in a system that does not allow the accused any 
voice in the selection of appellate defense counsel.® If so, the danger that 
an act or omission by a military attorney will foreclose all civilian review 
of a good issue can be averted, and the specified issue technique would 
not be necessary to protect the accused. 

This discussion suggests a possible test for the identification of errors 
to be noted by the Court sua sponte: is the error sufficiently clear and so 
palpably prejudicial to the accused’s substantial rights that failure to 
raise it on petition for review constitutes a denial of effective assistance of 
counsel within the meaning of the Sixth Amendment? If so, the case 
might present extraordinary circumstances so as to justify the notation of 
error not assigned by the accused’s petition. This assumes, however, that 
the review function performed by the Court’s central legal staff will 
continue, so that such grave errors will be noted. 


IV. Pian Error AND ConFEssIONs OF ERROR 


The problem of the specified issue is to be distinguished from certain 
other judicial practices which can have results that appear to be similar in 
that they lead to judicial consideration of matters that the parties either 
have not thought of or do not believe are required to be decided in the 
particular case. For example, hardly a court exists that will not decide an 
issue under the doctrine of “plain error.” 1°° This doctrine has special 
application to criminal appeals,!®! and is regularly applied in the Federal 





(1980). In one diversity case, the Seventh Circuit, applying state law under Erie R.R. 
v. Tompkins, 304 U.S. 64 (1938) (which itself was decided on a point not raised by 
either party), held that an Illinois court would have dismissed a convicted defendant’s 
negligence action against a court-appointed lawyer serving without compensation, 
although it was “not sure of the theory on which a state court would do so.”” Walker v. 
Kruse, 484 F.2d 802, 805 (7th Cir. 1973). Cf. Rex v. Haddock (Crim. App.) (Lord Light, 
L.C.J.), in A. HerBert, Uncommon Law 24, 28 (2d ed. 1969). The Supreme Court has 
since held that federal compensation of appointed defense counsel confers no federa: 
immunity upon such counsel. Ferri v. Ackerman, 100 S. Ct. 402 (1979); cf. Robinson v. 
Bergstrom, 579 F.2d 401 (7th Cir. 1978) (court-appointed attorney held immune from 
damages under § 1983). 

99. United States v. Herrera, 22 U.S.C.M.A. 163, 46 C.M.R. 163 (1973) (2-1); United 
States v. Patterson, 22 U.S.C.M.A. 157, 46 C.M.R. 157 (1973) (2-1). 

100. See generally Vestal, Sua Sponte Consideration in Appellate Review, 27 Forpuam L. 
Rev. 477 (1959). , 

101. United States v. Atkinson, 297 U.S. 157, 160 (1936). The fact that the accused is 
represented by appellate counsel not of his or her own choosing—which is the case 
whenever a petitioner to the Court of Military Appeals does not have civilian appellate 
defense counsel (as is almost invariably true, see Cook, supra note 10, at 7-8)—has 
been cited as a reason to relax the standard for noting plain error, Tone, Jnvoking and 
Applying Rules of Evidence, 2 Limication 11 (1975); 1 J. Weinstein & M. Bercer, 
WEINsTEIN’s EvipeNcE § 103[07], at 103-59 & n.4 (1979 & Cum. Supp. Dec. 1979); 3 C. 
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courts, including the Supreme Court.!°? Not surprisingly, the Court of 
Military Appeals applies the “plain error” rule in addressing important 
issues that have not been briefed or argued by the parties.! 

The difference between this type of judicial reaching and that which is 
involved in the specified issue is that plain error is typically not noted at 
the time a court which has a discretionary jurisdiction decides whether to 
grant review.!°4 The difference between identification of an issue by an 
appellate court at the petition stage as against the merits stage is perhaps 
one of degree, but where the court purports to exercise a discretionary 





Waricut, Feperat Practice aNp Procepure § 856, at 375 & nn.95—-96 (1969), and the 
fact that counsel may be retained or appointed has been taken into account in 
evaluating the effectivenes of counsel’s assistance. E.g., Zuck v. Alabama, 588 F.2d 
436, 438-39 (Sth Cir. 1979), citing Fitzgerald v. Estelle, 505 F.2d 1334 (Stn Cir. 1975) 
(en banc); Williams v. Estelle, 416 F. Supp. 1073, 1078-79 (N.D.Tex. 1976). The 
decision in Ferri v. Ackerman, supra note 98, at 407, casts doubt on the continued 
correctness of such distinctions. How such an approach would be applied in the 
context of the Uniform Code, where (questions of civilian counsel to one side) an 
accused can request individual military defense counsel at trial, UCMJ Art. 38(b), 10 
U.S.C. § 838(b) (1976), even from another armed force, United States v. Johnson, 23 
U.S.C.M.A. 148, 48 C.M.R. 764 (1974), but will have no control over the selection of 
appellate defense counsel, in any event remains to be seen. The answer presumably 
would turn on whether the error deemed to be “plain” occurred at trial or at a time 
when individual military defense counsel had professional responsibility for the case, 
or thereafter, when responsibility passed to an attorney not of the accused’s choosing. 
The choice-of-counsel factor appears not to have played a direct role in the Court’s 
search for error, but it may have reinforced the other considerations that gave rise to 
the practice. See note 71 supra. 

102. See, e.g., Silber v. United States, 370 U.S. 717 (1962) (per curiam); S.Ct.R. 40(1)(d)(2). 

103. E.g., United States v. Stephen, 15 U.S.C.M.A. 314, 318, 35 C.M.R. 286, 290 (1965); 
United States v. Holloway, 10 U.S.C.M.A. 595, 596, 28 C.M.R. 161, 162 (1959); United 
States v. Stringer, 4 U.S.C.M.A. 494, 498-99, 16 C.M.R. 68, 72-73 (1954). The Court’s 
formulations of the plain error standard have unfortunately shifted from case to case. 
In Culp, supra note 69, the Court referred to “any prejudicial action,” 14 U.S.C.M.A. 
at 203, 33 C.M.R. at 415, while in United States v. Fisher, 4 U.S.C.M.A. 152, 156, 15 
C.M.R. 152, 156 (1954), the test was stated as being ‘“‘whenever, to do substantial 
justice, it becomes necessary to notice an error.” Either formula is more relaxed than 
the civilian analogue, which the Court appeared to adopt in Stringer, supra, and which 
refers to errors that “seriously affect the fairness, integrity or public reputation of 
proceedings.” United States v. Atkinson, supra note 101. See also United States v. 
Myhrberg, 2 M.J. 534, 537 n.10, 538 (A.C.M.R. 1976) (en banc). The ABA Standards 
recommend that an appellate court “should consider an issue that was not raised in 
the court below only where necessary to prevent manifest injustice or where it 
concerns the court’s jurisdiction or that of the court below.” ABA STanparps RELATING 
To APPELLATE Courts § 3.11, at 19(1977). For a rare suggestion that the power to note 
issues sua sponte on appeal should be freely exercised, “allowing prior notice and 
reargument concerning them only when judicial efficiency or essential fairness re- 
quires” see Tate, Sua Sponte Consideration on Appeal, 9 Triat Jupces J. 68 (1970), in 
Inst. oF JupiciaL ADMIN., APPELLATE JupiciAL Opinions 126, 129(R. Leflar ed. 1974). 

104. But see Vachon v. New Hampshire, 414 U.S. 478 (1974) (applying S.Ct.R. 40(1)(d)(2) in 
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jurisdiction, it is a difference that has substance. Since the Court of 
Military Appeals’ jurisdiction under Article 67(b)(3) is discretionary and 
requires a showing of good cause, different principles might be thought to 
govern the post-grant and pre-grant stages of consideration. That this is 
not necessarily the case will appear shortly. 

Under Rule 103(d) of the Federal Rules of Evidence, notice may be 
taken “‘of plain errors affecting substantial rights although they were not 
brought to the attention of the court.” Rule 52(b) of the Federal Rules of 
Criminal Procedure is to the same effect. Consonant with Article 36(a)’s 
command that the rules of evidence in courts-martial apply the principles 
of law and rules of evidence generally recognized in the trial of criminal 
cases in the United States district courts insofar as the President con- 
siders practicable,’ the new Military Rules of Evidence provide in Rule 
103(d) that notice may be taken of plain errors not brought to the attention 
of the military judge. Thus, the Court of Military Appeals would, under 
the new rules, be able to note plain error under the same circumstances 
as would a United States Court of Appeals. Certainly Military Rule 103(d) 
should be construed the same as its equivalents in the Federal Rules. 

The power of the reviewing court to note plain error removes some of 
the incentive to search the record at the petition stage. The difficulty is 
that a United States Court of Appeals’ appellate jurisdiction in criminal 
cases is an appeal as of right,1°® while that of the Court of Military 
Appeals is ostensibly discretionary and based upon a showing of good 
cause. If the analogy is pursued, however, one could argue that the Court 
of Military Appeals should specify errors not assigned by counsel only if 
the error is one which the Court could note as plain error as that term is 
commonly understood (and perhaps only in cases where it is evident that 
the issue to be specified is one which is so obvious that the failure to raise 
it clearly suggests that the assistance of counsel on the appeal has been 
inadequate). 

Viewed in this light, all the Court does when it specifies an error is 
advance the notation of plain error to an earlier stage of the proceeding, 
rather than noting it when the full briefs are in hand or at or after oral 
argument, as might occur in the Article III courts. The Court’s practice, 
if it applied such a plain error standard at the petition stage, would have 
the advantage of focusing the attention of the parties on the issues of 
concern to the Court at a time when they can conduct the requisite 
research and fashion the appropriate arguments in brief and orally. To 
defer such errors until after the petition has been granted would only add 
a needless formality that would retard the Court’s ability to decide cases. 





105. UCMJ Art. 36(a), 10 U.S.C. § 836(a) (1976), as amended by Act of Nov. 9, 1979, Pub. L. 
No. 96-107, § 801(b), 93 Stat. 811. See generally Fidell, Judicial Review of Presidential 
Rulemaking Under Article 36: The Sleeping Giant Stirs, 4 Mit. L. Retr. 6049 (1977). 

106. 28 U.S.C. § 1291 (1976); Feo. R. App. P. 4b). 
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In short, for a case containing plain error, the specified issue is not only a 
proper tool, but advances the cause of efficient judicial administration. 

This analysis fails, however, to dispose of the problem of the pro forma 
petition, for such a petition discloses no errors on its face. In such a case, 
the issues will not be known until (a) the Court notes them in specifying 
issues in its grant, or if (as it has occasionally done in the past) the Court 
votes an “open” grant on a pro forma petition, (b) the petitioner’s initial 
brief is submitted. The combination of the “‘open grant” and the pro 
forma petition is a troublesome one in light of the statutory good cause 
requirement. The paucity of such cases in recent years suggests that the 
Court perceives the difficulty. 

A court may also address issues the parties do not believe have to be 
addressed in the context of confessions of error. Here, the approach of 
the Court of Military Appeals appears to be quite close to that of the 
Supreme Court. In each case, the tribunal in no way feels itself bound to 
accept the Government’s view of the case.!°7 The Supreme Court, in fact, 
will not dismiss a case on suggestion by the Government without making 
its own independent review of the record to ensure that the confession of 
error is provident.!°° While the Court of Military Appeals will generally 
accede to the Government’s views in such a case, it too may not accept 
those views or the suggested action,!!° and in the course of doing so will 
necessarily examine the whole record.!1! Conversely, however, the Court 
of Military Appeals will not refuse to dismiss a petition for grant of review 





107. Compare R. Teprow, supra note 58, at 223-24 (main volume) & 73 (5th Cum. Szpp. 
1971) with R. Stern & E. GressMan, supra note 74, at 367-68. 

108. See, e.g., Sibron v. New York, 392 U.S. 40, 58 (1968) (‘It is the uniform practice of this 
Court to conduct its own examination of the record in all cases where the Federal 
Government or a State confesses that a conviction has been erroneously obtained”’); 
Thompson v. United States, 100 S.Ct. 512, 513 (1980) (per curiam). The Supreme 
Court may also appoint an amicus curiae to argue one side of a question where the 
parties are in accord that a decision should be overturned. E.g., Cheng Fan Kwok v. 
Immigration & Naturalization Service, 392 U.S. 206 (1968), noted in P. Bator, P. 
Misuxin, D. SHapiro & H. Wecuster, Hart AnD WECHSLER’S THE FEDERAL Courts AND 
THE FepERAL System 105 (1973). 

109. E.g., United States v. Davis, 8 M.J. 79, 80 (C.M.A. 1979) (Cook, J., concurring in the 
result); United States v. Saxton, 17 U.S.C.M.A. 355, 38 C.M.R. 153 (1968); United 
States v. Smith, 11 U.S.C.M.A. 149, 151, 28 C.M.R. 373, 375 (1960); United States v. 
Hogan, 9 U.S.C.M.A. 365, 26 C.M.R. 145 (1958); United States v. Patrick, 2 
U.S.C.M.A. 189, 191, 7 C.M.R. 65, 67 (1953). 

110. E.g., United States v. Bland, 8 M.J. 35 (C.M.A. 1979) (2-1); United States v. Hart, 17 
U.S.C.M.A. 524, 38 C.M.R. 322 (1968); United States v. Wille, 9 U.S.C.M.A. 623, 26 
C.M.R. 403 (1958); United States v. Murphy, 9 U.S.C.M.A. 316, 26 C.M.R. 96 (1958); 
United States v. McNamara, 7 U.S.C.M.A. 575, 578, 23 C.M.R. 39, 42 (1957). 

111. United States v. Patrick, 2 U.S.C.M.A. 189, 191, 7 C.M.R. 65, 67 (1953). 
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over the accused’s objection. That is, with a single exception,!!? there is 
no evidence that the Court has ever maintained a petition on its docket 
where the petitioner has evinced a desire to abandon the proceeding. 
Motions by petitioners to dismiss petitions for grant of review or for 
extraordinary writs are regularly granted without any indication that the 
Court, in these cases, at least, conducts an independent examination of 
the record to ensure that the abandonment is provident. 


CONCLUSION 


The purpose of this article has been to suggest the need for a reexami- 
nation of a policy followed consistently, albeit with decreasing regularity, 
by the Court of Military Appeals since its inception. The fact that the 
Court’s caseload has continued to be heavy, even in times of peace,'!* 
strongly counsels in favor of a careful examination of any appropriate 
measure that will permit the judges to focus their attention on the issues 
that merit review. This helps preserve the Court’s limited time—even, as 
explained below, with an expanded bench—for the truly important case, 
but requires a partnership with appellate counsel and recognition of their 
role in the framing of issues. One way the Court’s attention can be better 
focused is by further reducing the number of instances in which the Court 
notes error on its own motion at the petition stage. Thus, to the extent 
consistent with the notion that like cases should be treated in like man- 
ner, a measure of judicial restraint is called for. This restraint is already 
manifest in the significant decline in issues specified by the Court in 
Article 67(b)(3) cases, but it cannot yet be said that the Court reserves this 
technique for the truly extraordinary case or even applies it “sparingly.” 

The Court’s specification of issues has important implications for the 
larger system of military justice. Just as the Court has increasingly come 
to rely on trial defense counsel to protect the rights of the accused,'!* the 
result of a further reduction in the specified issues will be to place 
additional responsibilities on the shoulders of appellate defense counsel, 
as the “net” which has been under them in the past will no longer be 





112. In an unreported action in United States v. Tubbs, 1 U.S.C.M.A. 588, 5 C.M.R. 16 
(1952), noted in R. TepRow, supra note 58, at 224, 237, the Court denied a motion to 
dismiss at the same time that it granted the petition for review, even though denial of 
the motion constituted rejection of the accused’s position that a binding waiver of the 
right to petition had occurred. 

113. See note 13 supra. 

114. Compare United States v. Aho, 8 M.J. 236, 237 (C.M.A. 1980); United States v. 
Iverson, 5 M.J. 440, 441 & n.4(C.M.A. 1978); United States v. Morrison, 3 M.J. 408 
(C.M.A. 1977); United States v. Barnes, 3 M.J. 406 (C.M.A. 1977); and United States v. 
Goode, 1 M.J. 3, 6 (C.M.A. 1975); with United States v. Groce, 3 M.J. 369, 371 
(C.M.A. 1977); and United States v. Heflin, 1 M.J. 131 (C.M.A. 1975). See also United 
States v. Baughman, 8 M.J. 545, 551 (C.G.C.M.R. 1979); United States v. Cook, 7 
M.J. 860 (A.C.M.R. 1979). 
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present. Correspondingly, the reduction that has already taken place in 
grants of specified issues reflects an increasing willingness on the part of 
the Court to defer to appellate counsel in shaping the appeal. The Court, 
to be sure, like the Courts of Appeals and Supreme Court, retains the 
power to dispose of cases on the basis of plain error or other reasons not 
advanced by counsel (e.g., to avoid having to reach a constitutional 
question),?15 but the shift in emphasis away from an affirmative search 
for errors by the Court’s central staff and toward the fashioning of issues 
and appellate strategies by opposing counsel, is one which has already 
begun and which is to be encouraged. 

The impact of an expanded bench is a difficult facto¥ to weigh in 
determining whether a stricter application of Article 67(b)(3)’s “‘good 
cause” standard is required. If, for example, an expanded Court were to 
sit at all times en banc, then the problem of caseload, at least, would 
remain unchanged; indeed, it could even be exacerbated since more time 
would be consumed in obtaining the agreement of more judges in each 
case. But even if an expanded Court were to sit in panels of three, as do 
the United States Courts of Appeals, it does not necessarily follow that all 
caseload problems will have been solved, or that an important judicial 
administration function will still not be served by further reducing the 
frequency of sua sponte grants. Thus, an expanded Court’s per-judge 
caseload might still be higher than desirable. And as a matter of princi- 
ple, it is to be assumed that the more time that is available for considera- 
tion of cases, the better the decisions. In short, it would be hasty to 
assume that expansion of the Court will obviate the need for continuing 
attention to the specified issue question. 

The present record suggests that the Court’s reduced specification of 
issues has not prejudiced its obligation to function as ““more than a rubber 
stamp.” 116 Given the clear congressional intent that meaningful civilian 
review of courts-martial be a reality for the purpose of preventing, as well 
as correcting, possible abuses, the Court’s rule permitting the notation of 
specified issues should remain in effect, although reserved for use in the 
truly extraordinary case. In the unlikely event the quality of appellate 
defense practice changes radically for the worse, the Court will then be in 
a position to reevaluate the need for a more intrusive review at the 
petition stage. 





115. See, e.g., United States v. Culp, 14 U.S.C.M.A. 199, 218-19, 33 C.M.R. 411, 430-31 
(1963) (Ferguson, J., concurring in the result); R. Stern & E. Gressman, supra note 74, 
at 459 (collecting cases); see generally Ashwander v. Tennessee Valley Authority, 297 
U.S. 288 (1936). 

116. 1978 U.S.C.M.A. Ann. Rep. 5 (1979). 
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